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U.S. Customs Service 


Treasury Decisions 


(T.D. 97-40) 
BONDS 


APPROVAL TO USE AUTHORIZED 
FACSIMILE SIGNATURES AND SEAL 


The use of facsimile signatures and seal on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 


AMERICAN NATIONAL FIRE INSURANCE COMPANY 
Authorized facsimile signature on file for: 
R.J. Throckmorton, Attorney-in-Fact 
James C. Davis, Attorney-in-Fact 
F Scott Keck, Attorney-in-Fact 
The corporate surety has provided the Customs Service with copies of 
the signatures to be used, a copy of the corporate seal, and a certified 
copy of the corporate resolution agreeing to be bound by the facsimile 
signatures and seal. This approval is without prejudice to the surety’s 
right to affix signatures and seal manually. 


Dated: May 20, 1997. 
JERRY LADERBERG, 
Acting Chief, 


Entry and Carrier Rulings Branch. 
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(T.D. 97-41) 
BONDS 
APPROVAL TO USE AUTHORIZED 
FACSIMILE SIGNATURE AND SEAL 


The use of a facsimile signature and seal on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 
GREAT AMERICAN INSURANCE COMPANY 
Authorized facsimile signature on file for: 
Lewis Moeller, Attorney-in-Fact 


The corporate surety has provided the Customs Service with a copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
ture and seal. This approval is without prejudice to the surety’s right to 
affix signatures and seal manually. 


Dated: May 20, 1997. 
JERRY LADERBERG, 
Acting Chief, 
Entry and Carrier Rulings Branch. 





U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 16, 1997. 
The following are decisions of the United States Customs Service Of- 
fice of Regulations and Rulings, had been determined to be of sufficient 
interest to the public and U.S. Customs Field offices to merit publica- 
tion in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(C.S.D. 97-2) 


This ruling holds that section 316(a) of Title 46, United States Code, 
Appendix (46 U.S.C. App. 316(a)), prohibits the use of a 
non-coastwise-qualified vessel, to tow any vessel, other than a vessel 
in distress, between ports or places in the United States embraced 
within the coast-wise laws, either directly, or by way of foreign port, 
or to do any part of such towing, or to tow any such vessel between 
points in a harbor of the United states (46 U.S.C. App. 883, 46 U.S.C. 
App. 289). 

DEPARTMENT OF THE TREASURY, 

US. Customs SERVICE, 
Washington, DC, May 14, 1997. 
VES-3-15-RR:IT:EC 113922 LLB 

Category: Carriers 

Mr. ToM LAKOSH 

PO. Box 100648 

Anchorage, Alaska 99510 


Re: Coastwise trade; towing; distress; oil spill response; 46 U.S.C. App. 
289; 46 U.S.C. App. 316(a); 46 U.S.C. App. 883. 
DEAR MR. LAKOSH: 


Reference is made to your letter of April 23, 1997, supplemented by a 
letter of April 25, 1997, requesting a binding ruling on issues relating to 
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vessel towing activities in the waters of Prince William Sound and the 
Gulf of Alaska. Your concerns center on prevention of future oil spill 
mishaps involving crude oil tanker vessels operating in the waters un- 
der consideration. 


Facts: 


Following the grounding episode involving the tanker EXXON VAL- 
DEZ, there has apparently been a heightened awareness of the need for 
prevention and recovery contingencies regarding the carriage of crude 
oil through the waters of Price William Sound and the Gulf of Alaska. 
Efforts concerning such contingencies have apparently led concerned 
regulatory agencies to seek to designate certain towing vessels to escort 
and assist tanker vessels during passage through those waters. It is 
stated that the involved agencies have limited the eligible candidate 
field to towing vessels which are documented under United States law 
and endorsed for coastwise trade (also known as Jones Act trade). It is 
further stated that none of the vessels within the identified pool pos- 
sesses the capabilities necessary to attend disabled super tankers in the 
severe sea conditions which can be expected in Alaskan waters. It is re- 
ported that there are several foreign-documented towing vessels which 
do have the required sea-keeping and towing capabilities. A ruling is 
sought which will establish whether the activities that will potentially 
be undertaken by designated towing vessels would require that they be 
coastwise-documented. 

The information provided indicates the range of duties in which the 
designated vessel or vessels would be engaged. It is stated that the pri- 
mary duty would be to provide towing and/or fire fighting assistance to 
tankers during distress circumstances. A towing vessel would on a regu- 
lar basis provide “close escort” to crude carriers entering and leaving to 
so-called Hinchinbrook Entrance, reported to be an area which 
straddles the line demarcating the territorial sea and the high seas. 
While ruling request letter does not elaborate on what is meant by 
“close escort”, an attachment to the letter entitled “Draft Enhanced Es- 
cort System” states as follows: 


Tankers are currently escorted by an escort tug and escort re- 
sponse vessel (ERV). The current escorts are best characterized as 
“close” escorts because both vessels stay within one quarter mile of 
the tanker from the Valdez Marine Terminal (VMT) to the Gulf of 
Alaska. The escort tug is tethered to the stern of the tanker from 
Port Valdez through the Narrows to Buoy 9, in Valdez Arm. The 
“close” escort ends when the tanker clears Hinchinbrook En- 
trance. The escort tug stands by at Hinchinbrook Entrance until 
the tanker has traveled 17 miles into the Gulf of Alaska. There are 
speed, wind and sea height restrictions which also affect tanker 
transits and additional procedures which also affect tanker tran- 
sits and additional procedures which are documented in the Vessel 
Escort Response Plan (VERP). 
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The document goes on to state that the safeguards remove approxi- 
mately 75 percent of the risk that would otherwise exist, and that the 
escort system is the most effective risk reduction measure yet devised. 

The initial ruling request and the supplement to that letter pose nu- 
merous questions for our response. Reduced to their essence, the ques- 
tions are as follows: 


1. Would a non-coastwise-qualified vessel be permitted to engage 
in the activities as described. 

2. If not, does any exception exist which would permit such a ves- 
sel to operate as proposed. 

3. Would lease as opposed to purchase of such a vessel make a dif- 
ference in its permitted service. 

4. What additional regulatory requirements would need to be ful- 
filled before vessel deployment. 

5. Would any towing of non-distressed tankers be permitted for 
training purposes. 

6. Would tethering to non-distressed tankers be permitted for 
training purposes. 

7. Would deployment of oil spill response equipment such as con- 
tainment booms, lightering equipment, or skimmers by such a ves- 
sel be permitted. 

8. Would the towing of an oil spill response barge by such a vessel 
be permitted. 

9. Would the carriage of recovered oil on a barge towed by such a 
vessel be permitted. 


10. Would persons such as observers and other personnel from 
the oil spill response cooperative, regulatory agencies, or citizen 
oversight groups be permitted passage on such vessel. 

11. Would any additional towing vessels required for escort duty 
from Valdez Marine Terminal to Hinchinbrook Entrance be sub- 
ject to coastwise trade restrictions. 


Issue: 
Which if any, of the tanker escort duties described in the Facts portion 


of this ruling require the use of vessels documented under United States 
law and endorsed for coastwise trade. 


Law and Analysis: 


Section 316(a) of Title 46, United States Code Appendix (46 U.S.C. 
App. 316(a)), prohibits the use of a non-coastwise-qualified vessel to 
tow any vessel, other than a vessel in distress, between ports or places in 
the United States embraced within the coastwise laws, either directly or 
by way of a foreign port, or to do any part of such towing, or to tow any 
such vessel between points in a harbor of the United States. Generally, 
the towing laws apply to points within the territorial sea of the United 
States, defined as the belt, three nautical miles wide, seaward of the ter- 
ritorial sea baseline, and to points located in internal waters, landward 
of the territorial sea baseline, in cases where the baseline and the coast- 
line differ. Headquarters Ruling Letter 111275, dated November 13, 
1990. By statute (46 U.S.C. App. 883), a vessel qualified for documenta- 
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tion and participation in the coastwise trade is one which is built in and 
documented under the laws of the United States and owned by persons 
who are citizens of the United States with no break in citizen ownership 
or American documentation. 

The Act of June 19, 1886, as amended (24 Stat. 81; 46 U.S.C. App. 
§ 289, sometimes called the coastwise passenger law), provides that: 


No foreign vessel shall transport passengers between port or places 
in the United States either directly or by way of a foreign port, un- 
der a penalty of $200 for each passenger so transported and landed. 


The definition of “passenger” for purposes of enforcement of the 
coastwise laws is contained in section 4.50(b) of the Customs Regula- 
tions (19 CFR 4.50(b)), and includes any person not connected with the 
ownership, operation, navigation or business of the vessel upon which 
transportation is provided. 

If a vessel departs from and returns to the same coastwise point and 
conducts its operations while beyond the three mile territorial waters of 
the United States, the status of the persons carried aboard is not a factor 
since no coastwise transportation will be involved. If, however, opera- 
tions are conducted within territorial waters and the persons trans- 
ported are deemed to be passengers because of the insufficiency of their 
connection with the operation, navigation, ownership or business of 
the vessel, such operations would violate the coastwise passenger trans- 
portation law. 

Statutory authority for waiver of the navigation and inspection laws, 
including those governing towing and passenger transportation, is con- 
tained in the Act of December 27, 1950 (sections 1 and 2, 64 stat. 1120), 
codified at 46, United States Code Appendix, Chapter 1 Note. Waivers 
are granted infrequently due to the restrictive nature of the statute, and 
the fact that a waiver may be sought for a limited duration is not a con- 
sideration in determining waiver eligibility. Practically speaking, it is 
necessary that the vessel transportation under consideration be found 
to be in the interest of the national defense in order for a waiver to be 
approved. This is a very difficult burden to sustain. 

In the matter under consideration one question is whether in per- 
forming tanker “escort” duties, escort vessels provide any towing ser- 
vices by assisting tanker vessels in making headway or in maintaining 
course. We are not sure of whether by tethering escort vessels to tank- 
ers, such assistance may be provided. If such is the case, there are cer- 
tain circumstances under which it would be permissible. These would 
include bona fide distress situations as permitted under the towing stat- 
ute itself, as well as cases where towing assistance was either initiated 
within the territorial waters and terminated outside thereof, or initi- 
ated outside and terminated within the territorial waters. 

Having provided the necessary background, we are now prepared to 
answer the specific questions posed in the order presented in the Facts 
portion of this ruling. Our responses are as follows: 
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1. Anon-coastwise-qualified vessel may provide escort service so 
long as it does not entail non-distress towing which both begins and 
ends within the territorial waters of the United States. 

2. Waiver of the coastwise laws is provided by statute and is 
granted pursuant to findings of national defense interest. Thus, 
waivers are infrequently granted. 

3. Whether a vessel is leased or owned makes no difference in 
whether it may be permitted to engage in activities for which coast- 
wise documentation is required. 

4. Additional regulatory requirements which might be imposed 
would vary with the circumstances under which a vessel might de- 
part from or enter a port of the United States such as Valdez. Cus- 
toms officials in Alaska will in all cases require an immediate 
report of vessel arrival and may, depending upon a particular voy- 
age itinerary, require vessel entry or clearance and collect user fees 
and tonnage taxes. Those determinations must be made on a voy- 
age-by-voyage basis. 

5. Towing of tanker vessels by non-qualified vessels for training 
purposes only would not be permitted if the tows both began and 
ended in United States territorial waters. 

6. We cannot rule upon whether tethering non-coastwise-quali- 
fied escort vessels to non-distressed tanker vessels would be per- 
mitted if transpiring wholly within the territorial waters. This is 
the case because we do not know what headway or navigation assis- 
tance, if any, is rendered in the tethering process. If any tethering 
either begins or ends outside of the territorial waters, the practice 
would be permissible. 

7. If oil containment booms, lightering equipment, or skimmers 
are carried aboard the vessels under consideration as part of their 
equipment, their carriage, deployment, and recovery would be per- 
mitted. If not part of their normal vessel equipment, such articles 
would be considered to be merchandise and their placement aboard 
the vessels at one place in the United States, including any point 
within the territorial waters, followed by their removal from the 
vessels at another such place would constitute a violation of law. If 
such articles are not considered equipment but are either placed 
aboard or unladen from vessels while they are outside of the United 
States, no violation of law will have occurred. 

8. The towing of an oil spill response barge by a non-coastwise- 
qualified vessel would be prohibited unless the barge itself were in 
distress, or unless the tow either began or ended outside of the ter- 
ritorial waters. 

9. Different laws govern the transportation of recovered oil by a 
barge and the towing of such a barge. If the tow in question were to 
either begin or end outside of the territorial waters, such a tow 
would be permitted. If the barge in question were coastwise-quali- 
fied, it would be permitted to transport recovered oil laden aboard 
at a coastwise point and unladen at another such point. If non 
coastwise-qualified, such a barge would have to either lade or un- 
lade the cargo of recovered oil outside of the territorial waters. 

10. Persons riding aboard a non-coastwise-qualified vessel who 
are identified as “observers” would be considered passengers so 





CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 23, JUNE 4, 1997 


long as they either embarked at a coastwise point and disembarked 
at another such point (even if sailing outside of the territorial wa- 
ters at some point in the voyage), or embarked and disembarked at 
the same coastwise point on a voyage that was conducted entirely 
within the territorial waters. If, however, such persons embarked 
at a coastwise point and sailed beyond the limit of the territorial 
waters before disembarking at the site or original embarkation, 
their transportation aboard the unqualified vessel would be per- 
missible. 

11. Any additional vessels employed as escort vessels under the 
stated circumstances would be subject to the same limitations and 
conditions applicable to the other vessels discussed in this ruling. 


Holding: 

Following a thorough consideration of the facts as presented as well 
an analysis of the law and applicable precedents, we have determined 
that in this case the laws respecting towing, the carriage of passengers 
and merchandise, and the waiver of those statutes should be interpreted 
as stated in the Law and Analysis portion of this ruling. 

JERRY LADERBERG, 
Acting Chief, 
Entry and Carrier Rulings Branch. 





U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 


APPLICATION/PERMIT/SPECIAL LICENCE, 
UNLADING/LADING OVERTIME SERVICE 


ACTION: Notice and request for comments. 


SUMMARyY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application/Permit/Special Licence, Unlading/Lading 
Overtime Service. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before July 28, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
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start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Application/Permit/Special Licence, Unlading/Lading Over- 
time Service 

OMB Number: 1515-0013 

Form Number: Customs Form 3171 

Abstract: Customs Form 3171, is used by commercial carriers and im- 
porters as a request for permission to unlade imported merchandise, 
baggage, or passengers and for overtime services of Customs officers in 
connection with lading or unlading of merchandise, or the entry or 
clearance of a vessel, including the boarding of a vessel for preliminary 
supplies, ship’s stores, sea stores, or equipment not to be reladen, which 
is subject to free or duty-paid entry. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 1,500 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 39,900 

Estimated Total Annualized Cost on the Public: N/A 


Dated: May 19, 1997. 
J. EDGAR NICHOLS, 
Team Leader, Information Services Group. 


[Published in the Federal Register, May 28, 1997 (62 FR 28920)] 


PROPOSED COLLECTION; COMMENT REQUEST 
APPLICATION TO ESTABLISH CENTRALIZED EXAMINATION STATION 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application to Establish Centralized Examination Station. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before July 28, 
1997, to be assured of consideration. 
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ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Application to Establish Centralized Examination Station 

OMB Number: 1515-0183 

Form Number: N/A 

Abstract: A port director decides when their port needs one or more 
Centralized Examination Stations (CES). They announce this need and 
solicits applications to operate a CES. The information contained in the 
application will be used to determine the suitability of the applicant’s 
facility, the fairness of his fee structure, his knowledge of cargo handling 
operations and his knowledge of Customs procedures. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 50 

Estimated Time Per Respondent: 2 hours (120 minutes) 

Estimated Total Annual Burden Hours: 100 

Estimated Total Annualized Cost on the Public: N/A 

Dated: May 19, 1997. 

J. EDGAR NICHOLS, 
Team Leader, Information Services Group. 


Published in the Federal Register, May 28, 1997 (62 FR 28920)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 23, JUNE 4, 1997 


PROPOSED COLLECTION; COMMENT REQUEST 


APPLICATION FOR FOREIGN TRADE ZONE ADMISSION AND/OR STATUS 
TRANSACTION, APPLICATION FOR FOREIGN TRADE ZONE ACTIVITY REPORT 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Application for Foreign Trade Zone Admission and/or Sta- 
tus Transaction, Application for Foreign Trade Zone Activity Report. 
This request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before July 28, 
1997, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Room 6216, 1301 Constitution Ave., NW, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, Room 6216, 1301 Con- 
stitution Avenue NW, Washington, D.C. 20229, Tel. (202) 927-1426. 
SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Application for Foreign Trade Zone Admission and/or Status 
Transaction, Application for Foreign Trade Zone Activity Report 

OMB Number: 1515-0086 

Form Number: Customs Forms 214, 214A, 214B, 214C, and 216 

Abstract: Customs Forms 214, 214A, 214B, and 214C, Application for 
Foreign-Trade Zone Admission and/or Status Designation, are used by 
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business firms which bring merchandise into a foreign trade zone, to 
register the admission of such merchandise to zones and to apply for the 
appropriate zone status. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Businesses, Individuals, Institutions 

Estimated Number of Respondents: 6,514 

Estimated Time Per Respondent: 15 minutes) 

Estimated Total Annual Burden Hours: 18,001 

Estimated Total Annualized Cost on the Public: $27 

Dated: May 19, 1997. 

J. EDGAR NICHOLS 
Team Leader, Information Services Group 


f 


Published in the Federal Register, May 28, 1997 (62 FR 28919 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 4—1997) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 1997 follow. 
The last notice was published in the CUSTOMS BULLETIN on May 15, 
1997. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W,, (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: May 21, 1997. 


JOHN F. ATwoop 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 





4,199 


, JUNE 


9° 


NO 


> 
wi 
> 
= 
= 
nD 


. 


TIN AND DE 


iE 


T 
al 


USTOMS BUI 


( 


7 Vdii0D SGO04 *3°H 
ZIM VHSIVA IXIHSNAVA 
“O09 ONIGVYL WAYAIHD 
HiNOS 40 LAVYDANVH 
HiNOS 40 LAVYSANVH 
HiNnOS 40 L4AVYDGNVH 


YyOaN 
JGNVH 


1 

J 

i 

| 
LAIVYDAGNVH 
I 

1 

1 JON Vt 
1 


L 
L 
1 
| 


aquvog 319008 & 

JOGIW 

13€V1 dIl SLOOHS OOUNWVE 

SAV1dSIG NASeXDS AOL IHDLOOVWVL 

Y30 10H AGNVD YVD 321GV9 

(V31) LOdvV3Ll HSSW 

(SoZ) WYO4 SS34¥d HS3W 

($2) JOVINYVD AGVa HS3W 
LAYSVG TIVM NVIYOLOIA 38 

bb) GLI“M 10d 33454509 
2b) d¥UM Y3NO14 HS3 

(96) YAIINVS BF dND 

(T62) NVD ONIYSLVM HSAW 

3SuUNd HS3IW 


(2 
T 
t 


¢ 


J1@ HONAYS 

b) AIX TIVE 

(9T>) 4¥00d3S019 
JWLL3a V3L 

SY3d 10H SAILOA Y3H014 
13xSVvd 


43d0 


Ore 


x 


CAnHE NY 


Agvd H 
ant 


3Z08NV1-NO 


any t 


£2o09TO02 
e2b0LT02 
22502102 
T2502T02 
52601102 
9TSO0LTOZ 
9TbOLTOZ 
9TbOLTO? 
9TOOLTOZ 


9TbOZTO2 
b5O0LTOZ 
bO0LT0Z 
bO0ZT02 
bOZTO2 
602102 
bOLTO 
bO0ZT02 
b0ZT02 
502102 
b0ZTO02 
502102 
bOLT0Z2 
602102 
bO0LT02 
502102 
bOLTO2? 
5OLT02 
5O0ZT02 
bO0LT02 
5OLTO2 
bO0LTO2 
L102 
502102 
bOLT02 
2102 
bOLTO< 
bOLTOZ 
bOLTO2? 
bOLTO? 
b0ZTO2 
bOLT92 
209TO2Z 
505 


£2o0266T1 
£2502661 
22502661 
T2b0266T 
ST50266T 
9Tb0L661 
9T>0266T 
9Tb0266T 
9Tb0L66T 
9Tb0L66T 
9Tb0L66T 
9T>OL66T 
9Tb0266T 
9TbO0L661 
9T>0L66T 
9T>50266T 
9T>5O0L66T 
9Tb0266T 
9T>O0L66T 
9Tb0266L1 
9TbO0L66T 
9TbO0L661 
9TbO0 L661 
9Tb0266T 
9Tb0 2661 
9TbOL66T 
9T>0 2661 
9T>0266T 
9T>0266T 
9Tb0266T 
9TbOL66T 
9TbOZ66T 
9Tb0L66T 
9Tb0266T 
Tb02661 
Tb0266T 
1b0266T 
T50Z66T 
Tb0266T 
To0266T 
T50266T 
Tb0266T 
Tb0Z66T 
Tb0Z66T 
ST40266T 
ST>O266T 
b5Tb0266T 
L050Z2661 
b050Z66T 


No 


Yala) 


L 


LL Ln 


wn 


iq 443 


2600026d09 
T600026d09 
0600026d09 
6200026d09 
8800026d09 
2800026d09 
9200026d09 
$200046d09 
6800026d09 
£200026d09 
2800026d09 
T200026d09 
0200026d09 
6200026d09 
2200026d09 
2200026d05 
9200026d09 
§200026d09 
56200026d09 
¢200026d05 
2200026d09 
1200026d09 
0200026d09 
6900026d09 
2900026d09 
2900026d09 
9900026d09 
$900026d09 
5900026d09 
£900026d09 
2900026d09 
1900026d09 
0900026d09 
6$00026d09 
85$00026d09 
2$00026d09 
9500026d09 
$S$00026d09 
6S00026d09 
¢S$00026d09 
2$00026d09 
1S00026d09 
0S900026d09 
6500026d09 
2500026d09 
2b00026d09 
9500026d09 
$>600026d09 
56>500026d09 


YSqdWAN J3u 


00: 90:sT 
246710750 





YyOLOW 
YyOLOW 
yoLOW 
4yOLOW 
yOLOW 
yOLOW 


yoLowW 
yoLlow 
yoOLOW 
YvoOLOW 
G3ZI11ALS 
4yOLOW 
4OLOW 
4yOLOW 
yOLOW 
yOLOW 
yOLOW 
4yOLOW 
yOLOW 


ita SAOL NIA NIW 
74/70 Y3GNH ATING 
¥V797d Y3aanH JIN 
dOSVYdVUVSO TAVHOIW 
dOSVUdVYYSO TAVHIIW 

INI 

nr <1 

“SONI 

INT 

“INI 


JWVN YSANMNO 


L66T 


OA 


NOISSGd 1VAO0 


NOIS3G any 
NOIS3d any 
NOIS3a \O0 GNY 
NOIS3d any 


a 
a 
a 
a 


09017 19NdOdd G3SN3 
0901 LONGOYd GASN3 


Y3H 
AUVIdO 


S LYOdSYOLOW 
ONVISNW 


ONVLISAW 
LAVYDYOLOW 
AYNIDY3AW 
ZIIALS Gyo4 


anal ied al 


ui <t << 


HON 
ll 


ad ad ond wad 


oc 


dqow 

1300W 

ynydaw 
NIOINII 
VavNvy9o 
JIXV1V9 
3ZIIALS adyod 
3ZIIALS ayos 
JZIVALS Gyo4d 
AZIIALS dyo4 
OONONG 
OONONG 
yvisoy3av 

JI1 WIDT4SO 
II1 WIDTSS0 


6S 
INAV Y3ONVS 


1 11¥@ 33YHL 
JIgGuIg 


9Id YOSNSS NOILOW YSANTIO YVOS 


MOD YOSN3SS NOTLOW - 
JIGUuvd nN 
24901 GV3H 3 


OOOOW VHIYNVW 


33N0 NOIHSVS 
Tdyvd Ng VW 


9259-69 MOHS ANS S133HM LOH 
T82t-62 G¥3H 1700 A113 
282-62 GV3H 1100 AdVYL 


1Wad¥ NI agaqqy SNor vayoo34u udI 


JDIAYAS SWOLSND n 


2209002 


52609002 
22809002 
02809002 
TOTT$002 
02809002 
c2TTb002z 
02209002 
50205002 
20509002 
217205002 
92209002 
22805002 
922TS002 
92205002 
61206002 
20109002 
60109002 
20109002 
922TS002 
20¢0S002 
0¢s0s002 
£2002 
81205002 
22002 
STIT>002 
20S09002 
22TTb002 
T2S09002 
21605002 
o<soso02 
£00TS002 
60205002 


3dAL 


S2602T02 
52>609T0Z 
b2b09T02 
b2o09T02 
b2o0LT02 
b2b0LT0Z2 
202102 
£2609002 
£2609002 

2606002 


20502661 
2050266T 
2050Z266T 
20>0266T 
2050266T 
2050266T 
2050266T 
20502661 
20b0266T 
2050L66T 
Z0b0L66T 
2060266T 
204%0266T 
20502661 
Z2050266T 
20502661 
2050266T 
2050266T 
20¥0L66T 
TObO0L66T 
TO0b0Z266T 
TO0>0266T 
T0b02661 
TO050Z66T 
TOSOZ66T 
TOb0266T 
TO60Z266T 
TObOZ66T 
T050Z266T 
T050266T 
TO>0266T 
T050266T 
TO>OL66T 
T0>50266T 
TO>0266T 
T050266T 


SZ2b0L66T 
b2>0266T 
52502661 

2>o0266T 
52502661 
52001661 
£2b0266T 
£250266T 
£2>0266T 
£250Z266T 


£S20026.WL 
2S200264W 
TSZ200Z264W1L 
OS200Z6ANL 
6520026NWL 
85200 26AWL 
25200 Z64WL 
95200 Z6XWL 
Sb200Z64NL 
bb20026XW 
evZ00Z6xWL 
2oZ200264W1L 
ToZOO0L6WL 
O>SZ200265NI 
6FZ20026MWL 
8FZ20026NWNL 
ZEZ200Z6NNL 
9S 200L6HWL 
£20026xW1 
bez20026xl! 
FF ZOOL6MNL 
Ze Z200L6%W1L 
TEZ200L69WL 
OsZ200Z6AWNL 
6220026 WI 
82200 26%WL 
LZ2Z200Z64WL 
92200261 
SZ2200264WL 
b2Z20026NWL 
£Z2Z200L6HWL 
22200 L6WL 
T2200 26HWL 
O2200264WL 
6TZO00L6NWL 
STZ00Z6NWL 


NOILVGN093yN TWLOLANS 


Z201T0026d09 
TOTO0Z6d09 
0010026409 
6600026d09 
8600026d09 
2600026d09 
9600026d09 
§600026d09 
5600026d09 
£600026d09 


YSaWNN I3y 


00:90:¢T 
467107S0 





IY / 


1c 


JUNE 4, 


NO. 23, 


Q] 
ol 


= 
Ss 
r q) 
Z 
a 
O 


CUSTOMS BULLETIN AND DE 


~->+>+>>>>> 


JOOUOH 


NOIS3a 
NOIS3d 
NOTS3ad 


1 


0 60 00 & 


Iv 


VIDI440 


202002 
1909002 
1909002 
0505002 


2Tzts002 
612TS002 
02609002 
61605002 
6010900 
BIOTd 


2 
2809002 
£T2tyo02 
$0£09002 
S1Ts0s002 
S1T30S002 
z0tT00002 
02209002 
60205002 
01609002 
TTTT9002 
0so002 


266 
60266 
50266 
50266 
50266 
b0266 
560266 
6050266 
50266 


5050266 
5050266 
56050266 
5050266 
5050Z66T 
5050266T 
£0b02661 
£050266T 
£050266T 
£050266T 
£060266T 
£0d0266T 
£050266T 
Z050266T 
2050266T 
20502661 
2050266T 
0502661 
20502661 
Z050L66T 
2050266T 
20502661 
20502661 
2060266T 
2050266 
20502661 
c0>0 2661 


1g 443 


oo¢ £00, 
66Z200Z64WL 
8620026 WL 
LZ6200Z6XWL 
96200Z64WL 
S6Z00Z6XN1 
6620026) 


200L6AW 
62200264 
82200264 
Z2200Z264W 
9LZ00L64N 
S2200L64W 
bLZ00Z6AWL 
€¢Z200Z64WL 
ZLZ00Z6HXNL 
T£20026> 
0220026 
69200264WI 
29200261WL 
L9Z00Z64NWL 
99200 L6NWL 
S9Z200Z64WL 
5920026XWL 
S9IZ00LOANL 
29Z20026NNL 
T9Z00Z64WL 
O09Z00Z6ANL 
6S20026AWL 
2SZ200264WL 
L£S2 6M 
9S20046> 
SS200Z6XWL 
bSz0026xW1 


Yagwnn 934 


00*90:¢ 


46710750 





JT y 


” ? ‘ 
dno INUVA 
dNOYD SANUVE 
va 
0470} 


4ad1 

ONITadS 
SONIYdS 

NOIS3d 


IDTIAIG 
NOIS3aa 6010900 


(G3aZI1ALS) 


ON 9230900 


1 yOTC 6060500 


40 2 5060200 


4010 ) 6060500 
any ¢ 9080900 


J 9TTO0900 


TS00 


0S00¢ 


818 02 


2250266 


560266 
50266 
50266 
50266 
560266 
50266 


250266 


50266 
50266 


TSEOOLEXML 
OSSOO0Z6NNI 
6>200264WL 
85500 L6NWL 
Z5S00L6NWL 
9>OSOOLENWL 
Sbf00Z64WL 
5>SO00Z6XN1 
Sood LEWWL 
eof0026xWd 


OOLGNWL 
0026) 
OOL6HWNI 
O026NW4 
00264 
OOZ6XNL 
OO Z6HNL 
OOL6YWL 
00 Z6NW4 
0026 4WL 
00Z26xXbI1 
O026XW1 
00 Z6XWL 
00261 
0026» 
COLGMWI 
OO 26MWL 
0046NWI 
0026 
OOZ6NWL 
OOZ6HNL 
O0Z6XNL 
COL6MWL 
00264 
FO0L6NWL 
00 26NW4 
00 26NWS 
0026%H 
00 26%WL 
F0026NW1 
0026) 
00 

00 

00 

00 


nn 
0 


00 
00 


02002 60266 Tb 
1200 560266 05 
2260266 6 
2160166 ge 

¢ ) 50266 Ze 
902Tb00 60266 9¢ 
TOTZ00 50266 S¢ 
050200 50266 bs 
£oTsoo 50266 ¢¢ 
2605600 560266 2¢ 
72001 b0 I¢ 
0£ 

o¢o00 62 
oco0 
0000 
1000 


NNN 


Ce 
2 > 
Ld Ld Ld ee 


J Wj WJ Ws of 
mOOOUW 


> < 
--— eee > 
Otis 
<O 
us a 


> 

ea 
co 
N 


sé sé WI > 
~ 
N 


avV3H 


RVICE 


E 


a 

N I 
02 

nN 


S 


C 
39S 


SYN 


MIND DDD DD 


TOM 


n 


) 
1 


IIA LN EN 


US. Cl 





3, JUNE 4, 199 


, VOL. 31, NO. 2 


Ss 


Zz, 
2 
DN 
o 


HLNOW SIHL GaqdqdV SNOILVGNOI32N IWLOL 
T 3dAL NOILVGYO93N IWLOLANS 


TIN AND DE 


“INI TOOL GNVY JNIHOVW II 3ASVHd II 3SVHd 66666666 2250266T 20000Z6WNL 
Sol 3dAL NOILVGYODSY TWLOLANS 


4 


NI TsLNI VGOW O£TO0002 6250266T Z9fOO0LENWL 
JONVNYNA ISIC SINOI3d 10402002 6250266T T9LOOLENWL 

LAIHL NVHd 22079002 22b0266T O9SOOLEXWL 

ISSI 12905002 2250266T 6SS00Z6XWL 

SsADVW L260866T 2250266T SSfSOOZ6XNL 

SLYOdS 1L40S 22209002 2250266T 2ZSSOOLENWL 

JsLNVISZ TT600002 22502661 9SSOO0L6MNL 

JLLVW AVQHLYIG AddVH 2209002 22b0266T SSfOOL6.IWL 
JHLOb AYVINAHIOW OFTIS002 22b0266T 5SSOOL6HWL 
UND dIyY (G3ZITALS) Y F220E002 2250266T eScOOZé6 Wl 
TUND dIy TWND dI¥ SOL0b002 2250266T 2SSO00L6AWL 


SWVN dat SW YO WNL ‘AWL ‘dO0D 4O 3WVN ) Y3qWNN 93a 


JLLE 


CUSTOMS BL 


Z66T WId¥dV NI G3ddVv SNOTLVGNOD3yN sdI 00: 90:¢sT 
JDIAYSS SWOLSND “S'‘N 26710750 





U.S. CUSTOMS SERVICE 


SECOND DISCUSSION DRAFT—REASONABLE CARE 


BACKGROUND 


On January 22, 1996, the Customs Service published an initial Dis- 
cussion Draft on the Customs Electronic Bulletin Board concerning the 
importer’s obligation to use reasonable care. Customs proposed four 
approaches it could use to provide guidance, and comments were re- 
quested from all interested parties. Due to requests from the public, 
Customs extended the comment period until April 1, 1996. 

Customs has finalized its review of all comments received from inter- 
ested parties, and for the reasons set forth below, Customs has decided 
to initially adopt a “checklist” approach—as a means to provide guid- 
ance regarding an importer’s obligation to use reasonable care. (This 
approach was set forth as the third format in the January 22, 1996, Dis- 
cussion Draft.) Customs notes that the original “checklist” has been re- 
vised and expanded to incorporate comments received from interested 
parties, as well as add topics not covered in the first draft version. This 
revised checklist follows the discussion of Customs decision to adopt 
this approach to the reasonable care obligation. Further, Customs is 
providing an additional period to comment on the revised checklist as 


described below. It should be noted that by adopting the checklist ap- 
proach, a significant benefit accrues to both the public and Customs in 
that this format for providing guidance may readily be expanded in the 
future to suit the changing nature of international trade—without re- 
sort to statutory or regulatory amendment. However, as new Customs 
regulations are proposed, it is anticipated that regulatory references to 
the reasonable care star.dard will be included. 


Comments: 


Comments may be submitted until June 30, 1997 addressed to the As- 
sistant Commissioner (Regulations and Rulings), U.S. Customs Ser- 
vice, Franklin Court Building, 1301 Constitution Avenue NW, 
Washington, D.C. 20229. Please mark envelopes: “Reasonable Care 
Comments.” 


DISCUSSION 

Customs notes that most of the comments received regarding the dis- 
cussion draft raised a general concern that any reasonable care stan- 
dard adopted by the agency should conform with commercial practice 
or business realities. Further, the majority of commenters recognize 
that the term “reasonable care” defies easy explanation—that the defi- 
nition of “reasonable” depends upon the individual circumstances in- 
volved in the transaction(s) at issue. Several commenters opined that in 
some instances, Customs discussion draft “approaches” to reasonable 
care are inherently “unreasonable,” in that the high cost of compliance 
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is ignored, and an undue burden is placed on importers to obtain infor- 
ration from suppliers which either is unavailable or proprietary/confi- 
dential information. In this regard, a number of commenters indicate 
that Customs should not dictate how an importer is structured to coor- 
dinate imports, but rather, most of these commenters believe that the 
agency’s role is to educate, administer and enforce import laws and reg- 
ulations. 

Customs is in agreement that in addition to its compliance or enforce- 
ment role, Customs role concerning reasonable care involves educating 
and informing the trade community of importing requirements. As one 
commenter stated: “[MlJost importers will play by the rules, if they 
know what the rules are.” The Customs Service already has a panoply of 
vehicles to deliver the rules to the importing public—from regulations 
to rulings to policy statements—all serving to inform and educate the 
public about Customs legal and policy requirements. Unfortunately, 
these traditional Customs vehicles seem ill-suited toward defining “rea- 
sonable care” simply because the concept of “acting with reasonable 
care” depends upon individual circumstances. 

For example, if Customs were to enact a regulation, or issue a policy 
statement setting forth “reasonable care” parameters and standards, 
such regulation or policy statement could be considered helpful, cost-ef- 
fective and instructive to a large multi-national importer, yet harmful, 
impractical, intrusive and cost-defective to a smaller organization. In 
fact, several commenters point out that the first two approaches in the 
discussion draft (i.e., the proposed Customs regulation and position 
statements), simply do not lend themselves to defining a “circumstance 
dependent” concept like reasonable care. Some commenters feel that 
these two approaches could be construed as attempts to regulate behav- 
ior and dictate inflexible terms of compliance, without regard to cost or 
the realities of complex business organizations and practices. 

In a similar vein, a number of commenters clearly believe that it is 
“unreasonable” to establish regulatory standards or agency positions 
which create duties or a standard of care not reflected in the business 
community. For example, one commenter points out that importers 
should review vendors’ submissions and the information provided to 
importers, and if discrepancies exist which would lead a reasonable per- 
son to make further inquiry, importers should be held to that obligation. 
On the other hand, the commenter maintains that it is unreasonable to 
create a duty to investigate every representation made by a vendor. Cus- 
toms agrees. Customs also agrees that under certain circumstances, the 
second approach (i.e., position statements) unfortunately could be 
construed as creating unreasonable obligations on some importers 
which do not comport with commercial reality or sound business prac- 
tice. 

With respect to the fourth approach in the discussion draft (i.e., the 
sample case approach), a majority of the commenters indicated that the 
usefulness of such case examples is outweighed by the potential for mis- 
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leading both importers and Customs officers when the facts at issue are 
not identical to those set forth in the sample case. The fact driven nature 
of Customs issues involving classification, appraisement and admissi- 
bility seem to support the general consensus that the sample case ap- 
proach is of limited usefulness. 

Rather than attempting to dictate specific methods of compliance 
with regard to a standard that demands flexibility and is dependent 
upon circumstance, Customs believes that by providing guidance and 
education the agency is working toward fulfilling the principle of in- 
formed compliance which underscores the Customs Modernization Act. 
Consequently, Customs is of the opinion that the first two approaches 
and the fourth approach set forth in the discussion draft are not the best 
means of providing guidance to the trade regarding the reasonable care 
standard. On the other hand, Customs does feel that the “checklist” ap- 
proach to reasonable care is the best vehicle for providing guidance and 
elevating levels of compliance with a minimum of disruption to the con- 
duct of international business. 

Customs feels that it is important to underscore that the “checklist” 
is not a law, rule or regulation. Also, it is important to remember that 
not every incident of non-compliance involves a failure to exercise rea- 
sonable care. The circumstances surrounding an incident of non-com- 
pliance determine whether or not the incident involves culpable 
conduct. In this regard, Customs notes that the checklist is not an at- 


tempt to create a presumption of negligence, but rather, an attempt to 
educate, inform and provide guidance to the importing community. 


REASONABLE CARE CHECKLIST 
Preamble: 

One of the most significant effects of the Customs Modernization Act 
is the establishment of the clear requirement that parties exercise “rea- 
sonable care” in importing into the United States. Section 484 of the 
Tariff Act, as amended (19 U.S.C. 1484), requires an importer of record 
“using reasonable care” to make entry by filing such information as is 
necessary to enable the Customs Service to determine whether the mer- 
chandise may be released from customs custody, and using reasonable 
care—” complete the entry by filing with the Customs Service the de- 
clared value, classification and rate of duty” and “such other documen- 
tation * ** or r information as is necessary to ené ible the Customs 
Service to * ** properly assess duties * * * collect accurate statistics 

‘determine whether any other applicable requirement of law ’ 
is met.” Despite the seemingly simple connotation of the term “reason- 
able care,” this explicit responsibility defies easy explanation. The facts 
and circumstances surrounding every import transaction differ—from 
the experience of the importer to the nature of the imported articles. 
Consequently, neither the Customs Service nor the importing commu- 
nity can develop a foolproof reasonable care “checklist” which would 
cover every import transaction. On the other hand, in keeping with the 
Modernization Act’s theme of “informed compliance,” the Customs 
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Service would like to take this opportunity to recommend that the im- 
porting community examine the list of questions below. In Customs 
view, the list of questions may prompt or suggest a program, framework 
or methodology which importers may find useful in avoiding com- 
pliance problems and meeting “reasonable care” responsibilities. 

Obviously, the questions below cannot be exhaustive or encyclope- 
dic—ordinarily, every import transaction is different. For the same rea- 
son, it cannot be overemphasized that although the following 
information is provided to promote enhanced compliance with the Cus- 
toms laws and regulations, it has no legal, binding or precedential effect 
on Customs or the importing community. Nevertheless, Customs be- 
lieves that the following information may be helpful to the importing 
community and hopes that this document will facilitate and encourage 
importers to develop their own unique compliance measurement plans 
and “reasonable care” programs. 

As a final reminder, it should be noted that to further assist the im- 
porting community, Customs issues rulings and informed compliance 
publications on a variety of technical subjects and processes. It is 
strongly recommended that importers always make sure that they are 
using the latest versions of these publications. 


ASKING AND ANSWERING THE FOLLOWING QUESTIONS MAY 
BE HELPFUL IN ASSISTING IMPORTERS IN THE EXERCISE 
OF REASONABLE CARE: 

GENERAL QUESTIONS FoR ALL TRANSACTIONS: 


1. If you use an expert to assist you in complying with Customs 
requirements, have you discussed your importations in advance 
with that person and have you provided that person with full, com- 
plete and accurate information about the import transactions? 

2. Has a responsible and knowledgeable individual within your 
organization reviewed the Customs documentation prepared by 
you or your expert to insure that it is full, complete and accurate? If 
that documentation was prepared outside your own organization, 
do you have a system in place to insure that you receive copies of the 
information as submitted to Customs; that it is reviewed for accu- 
racy; and that Customs is timely apprized of any needed correc- 
tions? 

3. Are identical transactions or merchandise handled differently 
at different ports or Customs offices within the same port? If so, 
have you brought this to the attention of the appropriate Customs 
officials? 

QUESTIONS ARRANGED BY TOPIC: 
Merchandise Description & Tariff Classification 
Basic Question: Do you know what you ordered, where it was made 
and what it is made of? 

1. Did you provide a complete and accurate description of your 
merchandise to Customs in accordance with 19 U.S.C. 1481? 

2. Did you provide a correct tariff classification of your merchan- 
dise to Customs in accordance with 19 U.S.C. 1484? 
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3. Have you obtained a Customs “ruling” regarding the descrip- 
tion of the merchandise or its tariff classification (See 19 CFR Part 
177), and if so, have you followed the ruling and brought it to Cus- 
toms attention? 

4. Have you participated in a Customs “pre-importation review 
or pre-classification” of your merchandise relating to proper mer- 
chandise description and classification? 

5. Have you consulted the tariff schedules, Customs informed 
compliance publications, court cases and/or Customs rulings to as- 
sist you in describing and classifying the merchandise? 

6. Have you consulted with a Customs “expert” (e.g., lawyer, bro- 
ker, accountant, or Customs consultant) to assist in the description 
and/or classification of the merchandise? 

7. If you are claiming a conditionally free or special tariff classifi- 
cation/provision for your merchandise (e.g., GSP HTS Item 9802, 
NAFTA, etc.), how have you verified that the merchandise qualifies 
for such status? Have you obtained any required or necessary docu- 
mentation to support the claim? If making a NAFTA preference 
claim, do you already have a NAFTA certificate of origin in your 
possession? 

8. Is the nature of your merchandise such that a laboratory anal- 
ysis is suggested to assist in proper description and classification? 

9. Have you maintained and can you produce any required entry 
documentation and supporting information? 


Valuation 
Basic Questions: Do you know the “price actually paid or payable 


for your merchandise? Do you know the terms of sale; whether there 
will be rebates, tie-ins, indirect costs, additional payments; whether 
“assists” were provided, commissions or royalties paid? Are amounts 
actual or estimated? Are you and the supplier “related parties?” 


1. Did you provide Customs with a proper declared value for your 
merchandise in accordance with 19 U.S.C. 1484 and 19 U.S.C. 
1401a? 

2. Have you obtained a Customs “ruling” regarding the valua- 
tion of the merchandise (See 19 CFR Part 177), and if so, have you 
followed the ruling and brought it to Customs attention? 

3. Have you consulted the Customs valuation laws and regula- 
tions, Customs Valuation Encyclopedia, Customs informed com- 
pliance publications, court cases and Customs rulings to assist you 
in valuing merchandise? 

4. Have you consulted with a Customs “expert” (e.g., lawyer, ac- 
countant, broker, Customs consultant) to assist in the valuation of 
the merchandise? 

5. If you purchased the merchandise from a “related” seller, have 
you reported that fact upon entry and taken measures to ensure 
that value reported to Customs meets one of the “related party” 
tests? 

6. Have you taken measures to ensure that all of the legally re- 
quired costs or payments associated with the imported merchan- 
dise have been reported to Customs (e.g., assists, commissions, 
indirect payments or rebates, royalties, etc.)? 
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7. If you are declaring a value based on a transaction in which you 
were/are not the buyer, have you substantiated that the transaction 
is a bona fide sale at arm’s length and that the merchandise was 
clearly destined to the United States at the time of sale? 

8. If you are claiming a conditionally free or special tariff classifi- 
cation/provision for your merchandise (e.g., GSP HTS Item 9802, 
NAFTA, etc.), have you reported the required value information 
and obtained any required or necessary documentation to support 
the claim? 

9. Have you maintained and can you produce any required entry 
documentation and supporting information? 


Country of Origin/Marking/Quota 


Basic Question: Have you taken steps to ascertain the correct coun- 
try of origin for the imported merchandise? 


1. Have you taken measures to ensure that you report the correct 
country of origin on Customs entry documents? 

2. Have you taken measures to verify or ensure that the mer- 
chandise is properly marked upon entry with the correct country of 
origin (if required) in accordance with 19 U.S.C. 1304 and any other 
applicable special marking requirement (watches, gold, textile la- 
beling, etc)? 

3. Have you obtained a Customs “ruling” regarding the proper 
marking and country of origin of the merchandise (See 19 CFR 
Part 177), and if so, have you followed the ruling and brought it to 
Customs attention? 

4. Have you consulted with a Customs “expert” (e.g., lawyer, ac- 
countant, broker, Customs consultant) regarding the correct coun- 
try of origin/proper marking of your merchandise? 

5. Have you taken adequate measures to communicate Customs 
country of origin marking requirements to your foreign supplier 
prior to importation of your merchandise? 

6. If you are claiming a change in the origin of the merchandise or 
claiming that the goods are of U.S. origin, have you taken required 
measures to substantiate your claim (e.g., Do you have U.S. milling 
certificates or manufacturer’s affidavits attesting to the produc- 
tion in the U.S.?)? 

7. If you are importing textiles or apparel, have you ascertained 
the correct country of origin in accordance with 19 U.S.C. 3592 
(Section 334, Pub.L. 103-465) and assured yourself that no illegal 
transshipment or false or fraudulent practices were involved? 

8. Do you know how your goods are made from raw materials to 
finished goods, by whom and where? 

9. Have you checked with Customs to ensure that the quota cate- 
gory is correct? 

10. Have you checked the Status Report on Current Import Quo- 
tas (Restraint Levels) issued by Customs to determine if your goods 
are subject to a quota category which has part categories? 

11. Have you obtained the correct visas for your goods if they are 
subject to visa categories? 

12. In the case of textile articles, have you prepared the proper 
country declaration for each entry, i.e., a single country declaration 





U.S. CUSTOMS SERVICE 


(if wholly obtained/ produced) or a multi-country declaration (if 
raw materials from one country were produced into goods in a sec- 
ond)? 

13. Have you maintained and can you produce any required 
entry documentation and supporting information, including any 
required certificates of origin? 


Intellectual Property Rights: 


Basic Question: Have you determined whether your merchandise 
or its packaging bear or use any trademarks or copyrighted matter or 
are patented and if so, that you have a legal right to import and/or use 
those items into the U.S.? 


1. If you are importing goods or packaging bearing a trademark 
registered in the U.S., have you checked to ensure that it is genuine 
and not restricted from importation under the “gray-market” or 
parallel import requirements of U.S. law (see 19 CFR 133.21), or 
that you have permission from the trademark holder to import 
such merchandise? 

2. If you are importing goods or packaging which consist of, or 
contain registered copyrighted material, have you checked to en- 
sure that it is authorized and genuine? If you are importing sound 
recordings of live performances, were the recordings authorized? 

3. Have you checked to see if your merchandise is subject to an 
International Trade Commission or court ordered exclusion or- 
der? 


4. Have you maintained and can you produce any required entry 
documentation and supporting information? 


Some Miscellaneous Questions: 


1. Have you taken measures to ensure that the merchandise com- 
plies with other agency requirements (e.g., FDA, EPA/DOT, CPSC, 
FTC, Agriculture, etc.) prior to or upon entry, including the pro- 
curement of any necessary licenses or permits? 

2. Is your merchandise subject to an antidumping or countervail- 
ing duty order, and if so, have you complied with Customs reporting 
requirements upon entry (e.g., 19 CFR 141.61)? 

3. Is your merchandise subject to quota/visa requirements, and if 
so, have you provided a correct visa for the goods upon entry? 

4. Have you verified that you are filing the correct type of Cus- 
toms entry (e.g., TIB, T&E, consumption entry, mail entry, etc), as 
well as that you have the right to make entry under the Customs 
Regulations? 

5. Are your goods subject to a Commerce Department dumping 
or countervailing duty investigation or determination? 


Other possible topics: 


1. Recordkeeping 
2. Entry 
3. Restricted merchandise, forced labor, etc. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 23, JUNE 4, 1997 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 20, 1997. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


CORRECTION 


CUSTOMS BULLETIN NOTICE REGARDING THE REVOCATION 
OF CUSTOMS RULING LETTER RELATING TO THE 
POST-PRODUCTION USE OF MANUFACTURED CONTAINERS 
UNDER 19 US.C. 1313(a) 


AGENCY: U.S. Customs Service. 


ACTION: Revocation of a manufacturing drawback ruling letter; 
correction. 


SUMMARY: This document corrects an error that appeared in a gener- 
al notice, published in the CUSTOMS BULLETIN, Volume 31, Number 19, 
on May 7, 1997, which concerned the revocation a ruling pertaining to 
the post-production use of manufactured containers under 19 U.S.C. 


1313(a). The error concerns the effective date of the revocation. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Entry and 
Carrier Rulings Branch, International Trade Compliance Division, 
(202) 482-7028. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On May 7, 1997, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 31, Number 19, revoking Headquarters Ruling (HQ) 
225658, dated January 17, 1995, which concerned the manufacture of 
bottles from imported plastic resin. The effective date of this revocation 
was listed as: “[m]erchandise entered or withdrawn from warehouse for 
consumption on or after July 7, 1997.” The effective date should have 
read “[m]erchandise exported or destroyed on or after July 7, 1997.” 
Correction of Publication: 


Accordingly, the publication of the notice of the revocation of HQ 
225658 in the CUSTOMS BULLETIN, Volume 31, Number 19, is corrected to 
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reflect the correction of the effective date as follows: Merchandise ex- 
ported or destroyed on or after July 7, 1997. 
Dated: May 16, 1997. 
WILLIAM G. ROSOFF 
Director, 
International Trade Compliance Division. 


REVOCATION/MODIFICATION OF RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF PLASTIC LOOSE LEAF 
PENCIL POUCHES AND BOXES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of thirteen tariff classification ruling let- 
ters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 


ties that Customs is revoking 11 rulings and modifying 2 rulings per- 
taining to the tariff classification of plastic loose leaf pencil pouches and 
boxes. Notice of the proposed revocation/modification was published on 
April 2, 1997, in the CUSTOMS BULLETIN. No comments were received in 
response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 4, 1997. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, Food and Chemicals Classification Branch (202) 482-7062. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On April 2, 1997, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 31, Number 14, proposing to revoke New York Ruling Let- 
ters (NYRL) 847709, 886391, 858291, 863506, 863509, 877744 and 
884087 and Headquarters Ruling Letters (HRL) 084715, 952017, 
085526 and 085224. Additionally, modification to NYRL 887467 and 
HRL 088323 was proposed. No comments were received in response to 
this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)(1)), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub. L. 103-182, 107 Stat. 2057), Customs is revoking modifying the 
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above cited rulings to reflect the proper classification of the plastic loose 
leaf pencil pouches and boxes under subheading 3926.10, Harmonized 
Tariff Schedule of the United States (HTS), which provides, in perti- 
nent part, for “other articles of plastics and articles of other materials of 
headings 3901 to 3914: Office or school supplies.” HRLs 960196, 
960153, 960158, 960152, 960198, 960199, 960154, 960155 and 960157 
revoking/modifying the above cited rulings are set forth in the attach- 
ments “A” through “I” to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 15, 1997. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960196 MMC 
Category: Classification 
Tariff No. 3926.10 
Mr. D.F. MILLER AND Ms. MAUREEN SHOULE 
J.W. HAMPTON, JR. & Co., INC 
15 Park Row 
New York, NY 10038 
Re: NYRLs 847709, 886391 revoked; stationery kit in a loose leaf pencil pouch, pencil box; 
EN 39.26. 
DEAR Mk. MILLER AND MS. SHOULE 

In January of 1992, New York Ruling Letter (NYRL) 847709 which classified a pencil box 
under heading 3923 of the Harmonized Tariff Schedule of the United States (HTS) was is- 
sued to you. Additionally, on June 9, 1993, NYRL 886391 was issued to you classifying a 
stationery set in a plastic loose leaf pencil pouch under heading 3923, HTS. In NYRL 
886391 you were advised that the pencil pouch provided the essential character of the sta- 
tionery kit. While we continue to believe this is the case, upon further examination, we are 
now of the opinion that the pencil pouches as well as the pencil box of NYRL 847709 are 
properly classified under heading 3926, HTS, which provides for “Other articles of plastics 
and articles of other materials of headings 3901 to 3914.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of NYRLs 947709 and 996391 was published on April 2, 1997, 
in the CUSTOMS BULLETIN, Volume 31, Number 14. Nocomments were received in response 
to the notice. 

Facts: 


The article of NYRL 847709 is described as a moulded plastic pencil box. The article of 
NYRL 886391 was described as a stationery kit. It consisted of a plastic pouch containing 
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two cased pencils, an eraser, aruler, protractor and a pencil sharpener. The pouch measures 
9%" by 6” and is made of plastic sheeting sealed at the edges. One of the two long edges has 
5 holes in it so that the pouch may be carried in a binder. The other long edge contains a 
zip-lock like closure. 


Issue: 


Whether the pencil boxes and pouches are classifiable as containers or as personal ar- 
ticles. 

Law and Analysis: 

Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that subheading 3923.10, HTS, provides for cases and containers of bulk goods 
and commercial goods, not personal articles. As the pencil pouches and boxes transport 
pens, pencils, erasers, etc. for personal use, they are not described by heading 3923 HTS. 
The ENs to 3926 indicate that: 


This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 
] ° 

clude: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 


(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

The pencil pouches and boxes, which are most likely school supplies, are described by head- 
ing 3926, HTS, because they have substantial similarities to the articles listed in EN 39.26 
and therefore belong to the same class or kind of articles. The pencil pouches and boxes are 
classifiable under heading 3926, HTS, specifically, subheading 3926.10, HTS, which pro- 
vides for “Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Office or school supplies.” 


Holding: 


The pencil pouches and boxes are classifiable under subheading 3926.10, HTS, which 
provides for “Other articles of plastics and articles of other materials of headings 3901 to 
3914: Office or school supplies” and has a column one duty rate of 5.3 percent ad valorem. 

NYRLs 847709 and 886391 are hereby revoked. In accordance with 19 U.S.C. § 1625, this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publica- 
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tion of rulings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c¢)(1)). 
MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960153 MMC 
Category: Classification 
Tariff No. 3926.10 
Mr. TERRY M. KANE 
ROCHELLE’S, INC 
SUNSET RIDGE BUSINESS PARK 
5841 Cedar Lake Road, Suite 202 
Minneapolis, MN 55416 


Re: NYRL 858291 revoked; pencil boxes; EN 39.26. 


DEAR MR. KANE 

On December 20, 1990, we issued New York Ruling Letter (NYRL) 858291, in which we 
classified plastic pencil boxes under the Harmonized Tariff Schedule of the United States 
(HTS). According to NYRL 858291, the subject articles are classifiable under heading 
3923, HTS, as “Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics.” Upon further examination, we are of the opinion that 
the pencil boxes are properly classified under subheading 3926.10, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of NYRL 858291 was published on April 2, 1997, in the 
CUSTOMS BULLETIN, Volume 31, Number 14. Nocomments were received in response to the 
notice. 


Facts: 


The pencil boxes are made of molded plastics. One of the “boxes” is shaped like a robot. 
All of the boxes contain a series of drawers and novelty compartments, as well as built-in 
pencil sharpeners and a magnifying lens. Two of the styles have built-in thermometers. 


Issue: 
Whether the pencil boxes are classifiable as containers or as personal articles. 
Law and Analysis: 


Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 
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The headings under consideration are: 
3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that heading 3923, HTS, provides for cases and containers of bulk goods andcom- 
mercial goods, not personal articles. As the pencil boxes transport pens, pencils, erasers, 
etc. for personal use, they are not described by heading 3923, HTS. 
The ENs to 3926 indicate that: 
This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. 
They include: 
They include: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

The pencil boxes, which are most likely school supplies, are described by heading 3926, 
HTS, because they have substantial similarities to the articles listed in EN 39.26 and there- 
fore belong to the same class or kind of articles. The pencil boxes are classifiable under 
heading 3926, HTS, specifically, subheading 3926.10, HTS, which provides for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914: Office or school 
supplies.” 


Holding: 

The pencil boxes are classifiable under subheading 3926.10, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies” and has a column one duty rate of 5.3 percent. 

NYRL 858291 is hereby revoked. In accordance with 19 U.S.C. § 1625, this ruling will 
become effective 60 days after its publication in the CUSTOMS BULLETIN. Publication of rul- 
ings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a change of practice or 
position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

MARVIN M. AMERNICK 
(for John Durant, Director, 
Tariff Classification Divis.on.) 





CUSTOMS BULLETIN AND DECISIONS, VOL. 31, NO. 23, JUNE 4, 1997 


[ATTACHMENT C} 


DEPARTMENT OF THE TREASURY. 
US. CuSTOMS SERVICE 
Washington, DC, May 15, 1997 
CLA-2 RR:TC:FC 960158 MMC 
Category: Classification 
Tariff No. 3926.10 
Ms. MONA WEBSTER, IMPORT CUSTOMS SPECIALIST 
TARGET STORES 
33 South Sixth Street 
PO. Box 1392 
Minneapolis, MN 55440-1392 


Re: HRL 084715, NYRLs 863506, 863509 revoked; stationery kits; EN 39.26. 


DEAR MS. WEBSTER 

On August 24, 1989, we issued Headquarters Ruling Letter (HRL) 084715 and New York 
Ruling Letters (NYRLs) 863506 and 863509. In each we classified Stationery Kits under 
reading 3923 of the Harmonized Tariff Schedule of the United States (HTS). In HRL 
84715 and NYRLs 863509 and 863506 you were advised that the pencil box and pouch pro- 
vided the essential character of the stationery kits. While we continue to believe this is the 
case, upon further examination, we are of the opinion that the pencil boxes and pouches are 
properly classified under heading 3926, HTS, which provides for “Other articles of plastics 
and articles of other materials of headings 3901 to 3914.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of NYRLs 863506, 863509 and HRL 084715 was published on 
April 2, 1997, in the CUSTOMS BULLETIN, Volume 31, Number 14. No comments were re- 
ceived in response to the notice. 


I 
I 
( 


Facts: 

The articles are described as “stationery kits.” Two kits consist of a molded plastic box, 
and acombination of other supplies including pencils, a pencil sharpener, an eraser, plastic 
clips, a small memo pad, and a ruler with comb teeth on one edge and six stencil shapes 
carved out of the body. The box has two compartments which house the remaining articles. 
The third kit contains a combination of supplies which are held in a loose leaf pencil pouch. 
The pencil box kits are packaged for retail sale covered with clear plastic and attached toa 
cardboard backing. 


Issue 


Whether the pencil boxes and pouches are classifiable as containers or as personal ar- 
ticles. 


Law and Analysis: 

Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 

3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
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In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that heading 3923 HTS, provides for cases and containers of bulk goods and com- 
mercial goods, not personal articles. As the pencil boxes and pouches transport pens, pen- 
cils, erasers, etc. for personal use, they are not described by heading 3923, HTS. 
The ENs to 3926 indicate that: 

This heading covers articles, not elsewhere specified or included, of plastics (as defined 

in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 

clude: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

The pencil boxes and pouches, which are most likely school supplies, are described by head- 
ing 3926, HTS, because they have substantial similarities to the articles listed in EN 39.26 
and therefore belong to the same class or kind of articles. The pencil boxes and pouches are 
classifiable under heading 3926, HTS, specifically, subheading 3926.10, HTS, which pro- 
vides for “Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Office or school supplies.” 

Holding: 

The stationery kits are classifiable under subheading 3926.10, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies” and has a column one duty rate of 5.3 percent ad valorem. 

HRL 084715 and NYRLs 863506 and 863509 are hereby revoked. In accordance with 19 
U.S.C. § 1625, this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does not consti- 
tute a change of practice or position in accordance with section 177.10(c)(1), Customs Reg- 
ulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK 
for John Durant, Director, 
Tariff Classification Division.) 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE, 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960152 MMC 
Category: Classification 
lariff No. 3926.10 
MR. FRED SHAPIRO 
Fasco (USA) Lrp 
2 Three Gables Road 
Morris Township, NJ 07960 


Re: NYRL 877744; HRL 952017 revoked; Loose leaf binder pencil pouches, pencil boxes; 
EN 39.26. 


DEAR Mk. Fasco 

On September 8 and 16, 1992, we issued respectively Headquarters Ruling Letter (HRL) 
952017 and New York Ruling Letter (NYRL) 877744 which advised you of the classification 
of plastic loose leaf binder pencil pouches and boxes under the Harmonized TariffSchedule 
of the United States (HTS). According to the rulings, the subject articles are classifiable 
under heading 3923, HTS, as “Articles for the conveyance or packing of goods, of plastics; 
stoppers, lids, caps and other closures, of plastics.” Upon further examination, we are of 
the opinion that the pencil pouches and boxes are properly classified under subheading 
3926.10, HTS, which provides for “Other articles of plastics and articles of other materials 
of headings 3901 to 3914: Office or school supplies.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of NYRL 877744 and HRL 952017 was published on April 2, 
1997, in the CUSTOMS BULLETIN, Volume 31, Number 14. No comments were received in 
response to the notice. 


Facts: 


The articles of HRL 952017 were described as notebook pouches made of polyviny! chlo- 
ride which have holes punched in them so they can be placed in 3-ring binders. The pouches 
are used to hold pens, pencils, erasers, rulers etc. The article of NYRL 877744 is described 
as a molded plastic pencil box approximately 8” by 112” by 7/8”. 


Issue: 

Whether the pencil pouches and boxes are classifiable as containers or personal articles. 
Law and Analysis: 

Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 





U.S. CUSTOMS SERVICE 35 


indicated that heading 3923, HTS, provides for cases and containers of bulk goods and com- 
mercial goods, not personal articles. As the pencil pouches and boxes transport pens, pen- 
cils, erasers, etc. for personal use, they are not described by heading 3923, HTS 
The ENs to 3926 indicate that: 
This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. 
They include: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

The pencil pouches and boxes, which are most likely school supplies, are described by head- 
ing 3926, HTS, because they have substantial similarities to the articles listed in EN 39.26 
and therefore belong to the same class or kind of articles. The pencil pouches and boxes are 
classifiable under heading 3926, HTS, specifically, subheading 3926.10, HTS, which pro- 
vides for “Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Office or school supplies.” 

Holding: 

The pencil pouches and boxes classifiable under subheading 3926.10, HTS, which pro- 
vides for “Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Office or school supplies” and has a column one duty rate of 5.3 percent ad valorem. 

NYRL877744 and HRL 952017 are hereby revoked. In accordance with 19 U.S.C. § 1625, 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
Publication of rulings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c¢)(1)). 

MARVIN M. AMERNICK 
(for John Durant, Director, 
Tariff Classification Division. 


{ATTACHMENT E} 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960198 MMC 
Category: Classification 
Tariff No. 3926.10 
Ms. BARBARA WILLEY 
APPLAUSE, INC 
6101 Varial Avenue 
PO. Box 4133 
Woodland Hills, CA 91387 


Re: NYRL 884087 revoked; stationery kit in a loose leaf pencil pouch; EN 39.26. 
DEAR MS. WILLEY.: 

On April 7, 1993, New York Ruling Letter (NYRL) 884087 was issued to you classifying a 
stationery set m a plastic loose leaf pencil pouch under heading 3923 of the Harmonized 
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Tariff Schedule of the United States (HTS). In NYRL 884087 you were advised that the 
pencil pouch provided the essential character of the stationery kit. While we continue to 
believe this is the case, upon further examination, we are of the opinion that the pencil 
pouches are properly classified under heading 3926, HTS, which provides for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of NYRL 884087 was published on April 2, 1997, in the 
CUSTOMS BULLETIN, Volume 31, Number 14. Nocomments were received in response to the 
notice. 

Facts: 

The article was described as a stationery kit. It consisted of a plastic pouch containing 
three wood cased pencils, a plastic pencil sharpener with a metal working edge, and a plas- 
tic 6” ruler. The pouch measures 92” by 4” and is made of plastic sheeting sealed at the 


edges. One of the two long edges has 5 holes in it so that the pouch may be carried in a bind- 
er. The other long edge contains a zip-lock type closure. 


Issue: 
Whether the pencil pouches are classifiable as containers or as personal articles. 
Law and Analysis: 


Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that subheading 3923.10, HTS, provides for cases and containers of bulk goods 
and commercial goods, not personal articles. As the pencil pouches transport pens, pencils, 
erasers, etc. for personal use, they are not described by heading 3923 HTS. 
The ENs to 3926 indicate that: 


This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 
clude: 


* 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 
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€ 


rh 


[he pencil pouches, which are most likely school supplies, are described by heading 3926, 
HTS, because they h Oe listed in EN 39.26 and there- 

fore belong to ~ same ¢ lass or kind of articles. The pencil pouches are classifiable under 

heading 3926, HTS, specifically, subheading 3926.10, HTS, which provides for “other ar- 

ticles of plastics ¢ ind articles of other materials of headings 3901 to 3914: Office or school 
supplies.’ 


pencil pouches are classifiable under subheading 3926.10, HTS, which provides for 
‘Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies” and has a column one duty rate of 5.3 percent ad valorem 


NYRL 884087 is hereby revoked. In accordance with 19 U.S.C. § 1625, this ruling will 


become effective 60 days after mo ery ation in tl he CUSTOMS BULLETIN. Publication of rul- 


ings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a change of practice or 


position in accordance with section "177.10 c)(1), Customs Regulations (19 CFR 


i LU(¢c 
Pcs 


MARVIN M. AMERNICK 
for John Durant, Director, 


Tariff Classification Division 


ATTACHMENT F} 


DEPARTMENT rH REASURY 
US. C TOMS SERVICI 


Washington, DC, May 15, 1997 
CLA-2 RR:TC:FC 960199 MMC 


U ‘lassification 


3926.10 


CA 90026-0057 
L 887467 modified; Snow White 5-Action Pencil Box; EN 39.26 
\ RICHARDSON 
On July 9, 1993, New York Ruling Letter (NYRL) 887467 was issued to you classifying a 
Snow White 5-Action pencil box under subheading 3923.10 of the Harmonized Tariff 
Schedule of the United States (HTS). We are now of the opinion that the Snow White 5-Ac- 
on Pencil Box is properly classified under subheading 3926.10, HTS, which provides for 
i 


other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 


school SUP} lies” 


Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 
of Title VI (Customs Modernization) of the North American Free T rade Agreement Imy ple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 
t a proposed modification of NYRL 887467 was published on April 2, 1997 

)MS BULLETIN, Volume 31, Number 14. Nocomments were received in response to 


notice 
Facts: 


he article is described as a Snow White 5-Action Pencil Box (FF-SN-24). The article isa 
plastic molded pencil box which contains two pencils, an eraser, a ruler and a pencil sharp- 
ener 


7 


Iss 


Whether the pencil boxes are classifiable as containers or as personal articles 


Lau and Analysis 


Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
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goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that subheading 3923.10, HTSUS, provides for cases and containers of bulk 
goods andcommercial goods, not personal articles. As the pencil boxes transport pens, pen- 
cils, erasers, etc. for personal use, they are not described by heading 3923, HTS. 
The ENs to 3926 indicate that: 


This heading covers articles, not elsewhere specified or included, of plastics (as defined 

in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 
] 

clude: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 


The pencil boxes, which are most likely school supplies, are described by heading 3926, 
HTS, because they have substantial similarities to the articles listed in EN 39.26 and there- 
fore belong to the same class or kind of articles. The pencil boxes are classifiable under 
heading 3926, HTS, specifically, subheading 3926.10, HTS, which provides for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914: Office or school 
supplies.” 


Holding: 


The Snow White 5-Action Pencil Boxes are classifiable under subheading 3926.10., HTS, 
which provides for “Other articles of plastics and articles of other materials of headings 
3901 to 3914: Office or school supplies” and has a column one duty rate of 5.3 percent ad 
valorem. 

NYRL 887467 is hereby modified. Note, however, that this modification leaves unaf- 
fected other articles classified in NYRL 887467. In accordance with 19 U.S.C. § 1625, this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. Publica- 
tion of rulings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a change of 
practice or position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Division.) 
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[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960154 MMC 
Category: Classification 
Tariff No. 3926.10 
ROLYKIT INC 
C/O Mr. Mark S. ZOLNO 
KATTEN, MUCHIN & ZAVIS 
525 West Monroe Street, Suite 1600 
Chicago, IL 60606-3693 


Re: HRL 088323 modified; pencil boxes; EN 39.26. 


DEAR MR. ZOLNO: 


On June 7, 1991, we issued Headquarters Ruling Letter (HRL) 088323 in which we clas- 
sified, among other articles, plastic pencil boxes under the Harmonized Tariff Schedule of 
the United States (HTS). In HRL 088323 you were advised that the plastic pencil boxes 
were classifiable under heading 3923, HTS, which provides for “Articles for the conveyance 
or packing of goods, of plastic.” Upon further examination, we are of the opinion that the 
pencil boxes are properly classified under subheading 3926.10, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed modification of HRL 088323 was published on April 2, 1997, in the 
CUSTOMS BULLETIN, Volume 31, Number 14. Nocomments were received in response to the 
notice. 


Facts: 


The pencil boxes are made of molded plastic and “unfold” to reveal a number of compart- 
ments. 


Issue: 

Whether the pencil boxes are classifiable as containers or as personal articles. 
Law and Analysis: 

Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that heading 3923, HTS, provides for cases and containers of bulk goods and com- 
mercial goods, not personal articles. As the pencil boxes transport pens, pencils, erasers, 
etc. for personal use, they are not described by heading 3923, HTS. 
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The ENs to 3926 indicate that: 


This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 
clude: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

The pencil boxes, which are most likely school supplies, are described by heading 3926, 
HTS, because they have substantial similarities to the articles listed in EN 39.26 and there- 
fore belong to the same class or kind of articles. The pencil boxes are classifiable under 
heading 3926, HTS, specifically, subheading 3926.10, HTS, which provides for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914: Office or school 
supplies.” 

Holding: 

The pencil boxes are classifiable under subheading 3926.10, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies” and has a column one duty rate of 5.3 percent ad valorem. 

HRL 088323 is modified to reflect this change in classification. Note, however, that this 
modification leaves unaffected other articles classified in HRL 088323. Publication of rul- 
ings or decisions pursuant to 19 U.S.C. § 1625 does not constitute a change of practice or 
position in accordance with section 177.10(c)(1), Customs Regulations (19 CFR 
177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Division.) 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960155 MMC 
Category: Classification 
Tariff No. 3926.10 
K Mart CORPORATION 
C/O BRENDA A. JACOBS, ESQ 
SHARRETS, PALEY, CARTER & BLAUVELT, PC 
1707 L Street, N.W., Suite 725 
Washington, DC 20036 
Re: HRL 085526 revoked; pencil pouches; EN 39.26. 
DEAR MS. JACOBS 
On December 21, 1989, we issued Headquarters Ruling Letter (HRL) 085526 in which 


we classified plastic pencil looseleaf pencil pouches under the Harmonized Tariff Schedule 
of the United States (HTS). In HRL 085526 you were advised that the pencil pouches were 
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classifiable under heading 3923, HTS, which provides, “Articles for the conveyance or pack- 
ing of goods, of plastic.” Upon further examination, we are of the opinion that the pencil 
pouches are properly classified under subheading 3926.10, HTS, which provides for “Other 
articles of plastics and articles of other materials of headings 3901 to 3914: Office or school 
supplies.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of HRL 085526 was published on April 2, 1997, inthe CUSTOMS 
BULLETIN, Volume 31, Number 14. No comments were received in response to the notice. 


Facts: 


Style 25-38-27 measures approximately 92" by 6” and has a ziplock-type closure. Style 
25-39-11 measures 11” by 642” with a flap and metal zipper closure. Both have a series of 
3 loose leaf hole openings on the long side opposite the closure 


Issue: 
Whether the pencil pouches are classifiable as containers or as personal articles. 
Law and Analysis: 


Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 

In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRis. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that subheading 3923.10, HTS, provides for cases and containers of bulk goods 
and commercial goods, not personal articles. As the pencil pouches transport pens, pencils, 
erasers, etc. for personal use, they are not described by heading 3923, HTS 

The ENs to 3926 indicate that: 

This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 
clude: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics. 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


(10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02). 

(11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders. 

The pencil pouches, which are most likely school supplies, are described by heading 3926, 
HTS, because they have substantial similarities to the articles listed in EN 39.26 and there- 
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fore belong to the same class or kind of articles. The pencil pouches are classifiable under 
heading 3926, HTS, specifically, subheading 3926.10, HTS, which provides for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914: Office or school 
supplies.” 


Holding: 


The pencil pouches are classifiable under subheading 3926.10., HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies” and has a column one duty rate of 5.3 percent ad valorem. 

HRL 085526 is hereby revoked. Publication of rulings or decisions pursuant to 19 U.S.C. 
§ 1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Ciassification Division.) 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 15, 1997. 
CLA-2 RR:TC:FC 960157 MMC 
Category: Classification 
Tariff No. 3926.10 
Mr. ALAN KuRzZ, VICE PRESIDENT PURCHASING 
PENTAPCO, INC 
15401 S. Figueroa Street 
Gardenia, CA 90247 


Re: HRL 085224 revoked; pencil boxes; EN 39.26. 


DEAR Mr. Kurz 

On September 18, 1989, we issued Headquarters Ruling Letter (HRL) 085224, in which 
we classified plastic pencil boxes under the Harmonized Tariff Schedule of the United 
States (HTS). In HRL 085224 you were advised that the plastic pencil boxes were classifi- 
able under heading 3923, which provides for “Articles for the conveyance or packing of 
goods, of plastic.” Upon further examination, we are of the opinion that the pencil boxes are 
properly classified under subheading 3926.10, HTS, which provides for “Other articles of 
plastics and articles of other materials of headings 3901 to 3914: Office or school supplies.” 

Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. § 1625), as amended by section 623 
of Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993) (hereinafter section 625), no- 
tice of a proposed revocation of HRL 085224 was published on April 2, 1997, inthe CusTOMS 
BULLETIN, Volume 31, Number 14. No comments were received in response to the notice. 


Facts: 


The article is described as a molded plastic pencil box which measures approximately 
8%" by 2”. The top of the box is detachable and the bottom had a divider 2” from the end of 
the box. “Happy Bee” is subscribed on the lid of the box. 


Issue: 
Whether the pencil boxes are classifiable as containers or as personal articles. 
Law and Analysis: 


Classification under the HTS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. 
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In the event that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. For the purposes of this rule, the relative section, chapter and subchapter notes also 
apply, unless the context otherwise requires. The Explanatory Notes (ENs) to the Harmo- 
nized Commodity Description and Coding System, which represent the official interpreta- 
tion of the tariff at the international level, facilitate classification under the HTS by 
offering guidance in understanding the scope of the headings and GRIs. 

The headings under consideration are: 

3923 Articles for the conveyance or packing of goods, of plastics; stoppers, lids, 
caps and other closures, of plastics. 
3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914. 
In HRLs 953177 dated April 7, 1993, 954072 dated September 2, 1993, 954816 dated De- 
cember 7, 1993, 957894 and 957895 both dated December 14, 1995, 955660 dated Septem- 
ber 27, 1994, 955047 dated October 6, 1994, and 958174 dated January 31, 1996, Customs 
indicated that subheading 3923.10, HTS, provides for cases and containers of bulk goods 
and commercial goods, not personal articles. As the pencil boxes transport pens, pencils, 
erasers, etc. are for personal use, they are not described by subheading 3923.10, HTS. 

The ENs to 3926 indicate that: 

This heading covers articles, not elsewhere specified or included, of plastics (as defined 
in Note 1 to the Chapter) or of other materials of headings 39.01 to 39.14. They in- 
clude: 


(4) Dust-sheets, protective bags, awnings, file-covers, document-jackets, book 
covers and reading jackets, and similar protective goods made by sewing or glue- 
ing together sheets of plastics 

(5) Paperweights, paper-knives, blotting-pads, pen-rests, book-marks, etc. 


10) Tool boxes or cases, not specially shaped or internally fitted to contain par- 
ticular tools with or without their accessories (see the Explanatory Note to head- 
ing 42.02 
11) Various other articles such as fasteners for handbags, corners for suit- 
cases, suspension hooks, protective cups and glides for placing under furniture, 
handles (of tools, knives, forks, etc.), beads, watch “glasses”, figures and letters, 
luggage label-holders 
The pencil boxes, which are most likely school supplies, are described by heading 3926, 
HTS, because they have substantial similarities to the articles listed in EN 39.26 and there- 
fore belong to the same class or kind of articles. The pencil boxes are classifiable under 
heading 3926, HTS, specifically, subheading 3926.10, HTS, which provides for “Other ar- 
ticles of plastics and articles of other materials of headings 3901 to 3914: Office or school 
supplies > 


Holding: 


The pencil boxes are classifiable under subheading 3926.10, HTS, which provides for 
“Other articles of plastics and articles of other materials of headings 3901 to 3914: Office or 
school supplies” and has a column one duty rate of 5.3 percent ad valorem. 

HRL 085224 is hereby revoked. Publication of rulings or decisions pursuant to 19 U.S.C. 
§ 1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Division.) 
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MODIFICATION OF A RULING LETTER INVOLVING THE 
TARIFF CLASSIFICATION AND COUNTRY OR ORIGIN 
MARKING OF A SUNFLOWER SEED GROWING KIT 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification of past ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying a ruling pertaining to the 
tariff classification and country of origin marking of a sunflower seed 
growing kit. Notice of the proposed revocation was published April 9, 
1997, in the CUSTOMS BULLETIN. 


DATES: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after August 4, 1997. 


FOR FURTHER INFORMATION CONTACT: Keith B. Rudich, Spe- 
cial Classification and Marking Branch, (202) 482-6980. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On April 9, 1997, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 31, Number 15, proposing to modify Headquarters Ruling 
Letter (HRL) dated March 16, 1995, involving the country of origin 
marking requirements applicable to a sunflower growing kit imported 
from Canada. No comments were received in response to our notice of 
intent to modify HRL 735372. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057, 2186 (1993)), this notice advises 
interested parties that Customs is modifying a ruling pertaining to the 
tariff classification and country of origin marking of a sunflower grow- 
ing kit imported into the United States from Canada. 

Headquarters Ruling Letter (HRL) 735372 dated March 16, 1995, in- 
volved the country of origin marking requirements applicable to a sun- 
flower growing kit imported from Canada. The kit consisted of organic 
growing mix of Canadian origin, sunflower seeds of Japanese origin, 
and a terra cotta pot and saucer of German origin. The NAFTA mark- 
ing rules set forth in Part 102, Customs Regulations (19 CFR Part 102), 
were used to determine the country or countries of origin of the set. For 
purposes of determining whether the applicable tariff shift rule in 
19 CFR 102.20 would render an origin determination, it was necessary 
to ascertain the classification of the set. Customs ruled in HRL 735372 
that, as no single component comprised the essential character of the 
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set, it was properly classifiable pursuant to General Rule of Interpreta- 
tion (GRI) 3(c), HTSUS, under the tariff provision for the pot and sau- 
cer (subheading 6914.90.80, HTSUS; the heading occurring last among 
those meriting equal consideration). 

However, in HRL 953946 dated August 30, 1993, Customs held that 
for seed growing kits, including a sunflower seed growing kit, the essen- 
tial character of the growing kit was imparted by the seeds. As a result, 
the kit was classified pursuant to GRI 3(b) in the tariff provision for the 
seeds (subheading 1206.00.00, HTSUS). 

After further consideration, and in order to achieve uniformity on 
this issue, Customs is proposing to modify HRL 735372 to conform with 
the holding in HRL 953946 that the sunflower seeds impart the essen- 
tial character to the sunflower seed growing kit. Although this change 
in the classification of the set in HRL 735372 will result in the applica- 
tion of a different tariff shift rule in 19 CFR 102.20 for country of origin 
purposes, Customs notes that the conclusion reached in HRL 735372 on 
the origin of the kit will not change. 

Therefore, Customs is modifying HQ 735372 (March 16, 1995). HQ 
559268, which modifies the aforementioned determination is set forth 
in the Attachment to this document. 

Publication of rulings or decisions pursuant to section 625 does not 
constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 20, 1997. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, May 20, 1997. 
MAR-2-05 RR:TC:SM 559268 KR 
Category: Marking 
ED BAKER 
AN. DERINGER, INC 
30 West Service Road 
Champlain, NY 12919 


Re: Modification of prior ruling HQ 732372, concerning the country of origin marking of 
imported sunflower growing kit; Article 509, NAFTA, 19 CFR Part 102. 
DEAR DIRECTOR: 


This is a modification ofa prior ruling, HQ 732372 (March 16, 1995), involvinga country 
of origin ruling regarding the country of origin marking of a sunflower growing kit. 


Facts: 
Seracon Products intends to import a sunflower growing kit into the U.S. The pieces are 
separate and are packaged into a cardboard canister. The canister contains sunflower 
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seeds, a terra cotta pot and saucer, and a bag of soilless organic growing mix. The canister 
and growing mix are products of Canada. The sunflower seeds are products of Japan. The 
terra cotta pot and saucer are products of Germany. The top of the canister has an adhesive 
label on which there is printed: 


PACKAGED IN CANADA 
REUSABLE CANISTER AND GROWING MIX 
PRODUCTS OF CANADA 


SUNFLOWER SEEDS - PRODUCT OF JAPAN 


TERRA COTTA POT AND SAUCER 
PRODUCT OF GERMANY 


The canister has a label encircling it on which there is printed: 


MADE BY/FRABRIQUE PAR 
SERACON PRODUCTS 
MONTREAL, CANADA 


However, in a telephone conversation on July 27, 1994, the importer stated that they were 
going to remove the “MONTREAL, CANADA” from the canister label, and only the top 
adhesive label would have any geographical reference. 


Issue: 


Whether the adhesive label is an adequate country of origin marking for the sunflower 
growing kit. 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that unless 
excepted, every article of foreign origin imported into the U.S. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or its contain- 
er) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional intent in enacting 
19 U.S.C. 1304 was “that the ultimate purchaser should be able to know by an inspection of 
the marking on the imported goods the country of which the goods is the product. The evi- 
dent purpose is to mark the goods so that at the time of purchase the ultimate purchaser 
may, by knowing where the goods were produced, be able to buy or refuse to buy them, if 
such marking should influence his will.” United States v. Friedlander & Co., 27 C.C.PA. 
297 at 302; C.A.D. 104 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and the exceptions of 19 U.S.C. 1304. 

Section 134.1(b) of the regulations, defines “country of origin” as: 


the country of manufacture, production, or growth of any article of foreign origin en- 
tering the U.S. Further work or material added to an article in another country must 
effect a substantial transformation in order to render such other country the “country 
of origin” within this part; however, for a good of a NAFTA country, the NAFTA mark- 
ing rules will determine the country of origin. (Emphasis added). 


Section 134.1(j), of the regulations, provides that the “NAFTA marking rules” are the 
rules promulgated for purposes of determining whether a good is a good of a NAFTA coun- 
try. Section 134.1(g) of the regulations, defines a “good of a NAFTA country” as an article 
for which the country of origin is Canada, Mexico, or the U.S. as determined under the 
NAFTA marking rules. 

Section 134.1(d), provides that: 


The “ultimate purchaser” is generally the last person in the United States who will 
receive the article in the form in which it was imported; however, for a good of a NAF- 
TA country, the “ultimate purchaser” is the last person in the United States who pur- 
chases the good in the form in which it was imported. 


Part 102 of the regulations sets forth the “NAFTA Marking Rules” for purposes of deter- 
mining whether a good is a good of a NAFTA country for marking purposes. Section 102.11 
of the regulations, sets forth the required hierarchy for determining country of origin for 
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‘king purposes. Section 102.11(a) of the regulations states that “(t]he country of origin 
of a good is the country in which: 
The good is wholly obtained or produced; 
(2) The good is produced exclusively from domestic materials; or 
) Each foreign material incorporated in that good undergoes an applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable re- 
quirements of that section, and all other requirements of these rules are satisfied.” 
Since the sunflower growing kit is neither wholly obtained or produced in a single coun- 
try nor produced exclusively from domestic materials, § 102.11(a)(1) and (2) are not appli- 
cable for purposes of determining whether the sunflower growing kit is a good of Canada. 
Therefore, it must be determined whether pursuant to § 102.11(a)(3), the foreign materi 
| rporated into the sunflower growing kit meet the specific tariff rule of § 102.20 
Foreign Material” is defined in section 102.1(e) as “a material whose country of origin as 
determined under these rules is not the same country as the country in which the good is 
produced.” Thus, we must look at those materials whose country of origin is other than 
Canada. The sunflower growing kit has four components; the growing mix, the sunflower 
seeds, the terra cotta pot and saucer. The growing mix isa product of Canada; the sunflower 
seeds are products of Japan; the terra cotta pot and saucer are from Germany 
['o ascertain the applicable rule in 19 CFR § 102.20, we must first determine the classifi- 


are prima facie classifiable in two or more headings. Therefore, classification under 
, and we must apply the other GRis. 
GRI 3(a) states that if a product is classifiable in two or more headings by application of 
‘RI 2(b), or for any other reason, then the 
heading which provides the most specific description shall be preferred to headings 
yroviding a more general description. However, when two or more headings each refer 
Oo part only of the items in a set put up for retail sale, those headings are to be 
regarded as equally specific in relation to those goods, even if one of them gives a more 
complete or precise description of the goods. 


I 


an 


GRI 3(b) provides that “goods put up in sets for retail sale, which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the material or component which 
gives them their essential character.” 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN) 
constitute the Customs Cooperation Council’s official interpretation of the HTSUS. wile 
not legally binding, the ENs provide a commentary on the scope of each heading of the 
HTSUS and are generally indicative of the proper interpretation of these headings. To de- 
termine what is a “set put up for retail sale”, EN X to GRI 3(1)), page 4, states that 

fjor the purposes of this Rule, the term “goods put up in sets for retail sale” shall be 
taken to mean goods which: 
a) consist of at least two different articles which are, prima facie, classifiable 
in different headings; 
(b) consist of products or articles put up together to meet a particular need or 
carry out a specific activity; and 
¢) are put up in a manner suitable for sale directly to users without repacking 
(e.g., in boxes or oases or on boards) 
[he subject merchandise is a set, because: the items in it are provided for in headings 1206 
and 6914, HTSUS; all of the products put together carry out the specific activity of cultivat- 
ing the growth of sunflower plants; and it is packaged in one container to be sold directly to 
the user. 
Because the item is a set, we must determine which component provides the essential 
character. EN VIII to GRI 3(1)), page 4, states that: 
t|he factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of aconstituent material in rela- 
tion to the use of the goods. 


In HQ 953946 (August 30, 1993), we found that the essential character of a sunflower 
growing kit matching the one at issue here was the sunflower seeds. HQ 953946 held that 
[w]e believe that the * * * seeds form the essential character of the kits because without 
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them the kits would serve no purpose.” Therefore the classification of the set in the instant 
case will be the classification of the sunflower seeds, subheading 1206.00.0040, HTSUS. 

Thus, in this case, the specific tariff rule applicable to the kit is set forth in § 102.20(m), 
Section II: Chapters 6 through 14, which states: “A change to heading 1201 through 1207 
from any other chapter.” In this case, the sunflower seeds do not undergo the necessary 
change in tariff classification. Therefore, the origin of the kit cannot be determined pur- 
suant to section 102.11(a)(3). Moreover, section 102.11(b) is not applicable since the good 
(kit) is classified as a set. However, section 102.11(c) provides, inter alia, that for a good 
which is classified as a set under the HTSUS, the country of origin of such a good is the 
country or countries of origin of all materials that merit equal consideration for determin- 
ing the essential character of the good. Since we find that each of the components of the kit 
(i.e. the seeds, pot and saucer, and growing mix) merits equal consideration for determining 
the essential character of the kit, the country of origin of the kit is the country of origin of 
each of these components. Inasmuch as the adhesive label lists the individual country of 
origin of each component, it is an acceptable country of origin marking under section 1304. 

However, it should be noted that the canister qualifies as a “usual container” pursuant to 
19 CFR § 134.22(d)(1), and as a usual container from a NAFTA country, the canister itself 
is excepted from country of origin marking under 19 CFR § 134.22(d)(2). Therefore, the 
words appearing on the adhesive label indicating the country of origin of the canister, al- 
though acceptable, are not required. 

The first line of the adhesive label states that the sunflower growing kit is “PACKAGED 
IN CANADA”. The marking of where the packaging occurs is not required, and could be 
removed. However, since it appears on the sample provided, it must satisfy the country of 
origin marking regulations. Section 134.46, Customs Regulations (19 CFR § 134.46), re- 
quires that when the name of any city or locality in the U.S., or the name of any foreign 
country or locality other than the name of the country or locality in which the article was 
manufactured or produced, appears on an imported article or its container, there shall ap- 
pear, legibly and permanently, in close proximity to such words, letters or name, and in at 
least acomparable size, the name of the country of origin preceded by “Made in,” “Product 
of,” or other words of similar meaning. Customs has ruled that in order to satisfy the close 
proximity requirement, the country of origin marking must appear on the same side(s) or 
surface(s) in which the name of the locality other than the country of origin appears. HQ 
708994 (April 24, 1978). The purpose of 19 CFR § 134.46 is to prevent the possibility of mis- 
leading or deceiving the ultimate purchaser as to the origin of the imported article. In this 
situation, the “PACKAGED IN CANADA’ appears in larger print than the other country of 
origin designations. We find this to be a violation of 19 CFR § 134.46. Since “PACKAGED 
IN CANADA’ is not required to appear on the product, it must either be removed, or the 
print size must be reduced so as to more closely match the print size of the country of origin 
designations of the contents. 


Holding: 


The adhesive label listing the individual countries of origin of the components of the sun- 
flower growing kit is an acceptable method of country of origin marking. However, the 
marking on the front label “MONTREAL, CANADA” must be removed, and the words 
“PACKAGED IN CANADA’ printed on the adhesive label must be either removed or re- 
duced in size so that these words are more closely matched to the print size of the country of 
origin designations appearing on the canister for the contents. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 97-55) 


THYSSEN STAHL AG, THYSSEN STEEL DETROIT CO., AND THYSSEN INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Consolidated Court No. 93-09-00586—AD 
(Dated May 12, 1997) 


JUDGMENT 


AQUILINO, JR., Judge: The court in slip op. 95-78, 19CIT _—s«, 886 F. 
Supp. 23 (1995), having denied plaintiffs’ motion for judgment on the 
record compiled by the International Trade Administration, U.S. De- 
partment of Commerce (“ITA”) sub nom. Notice of Final Determinations 
of Sales at Less Than Fair Value; Certain Hot-Rolled Carbon Steel Flat 
Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain Cor- 
rosion-resistant Carbon Steel Flat Products and Certain Cut-to-Length 
Carbon Steel Plate From Germany, 58 Fed.Reg. 37,136 (July 9, 1993), 
amended, 58 Fed.Reg. 44,170 (Aug. 19, 1993), and having granted a sim- 
ilar motion by ten U.S. steel companies to the extent of a remand to the 
agency to recalculate the margins of dumping by (a) disallowing an ad- 
justment for plaintiffs’ currency-hedging gains and (b) multiplying the 
rate of a German value-added tax (“VAT”) by U.S. price and increasing 
that price by the resultant amount; and the defendant having reported- 
ly complied with the order of remand but having thereafter requested a 
second remand to revisit the VAT issue, which was not contested by the 
other parties and thus granted by the court per slip op. 95-183, 19 CIT 

(1995); and the court having now received the results of the second 
remand; and the other parties not having contested those results; Now, 
therefore, in conformity with the aforesaid decisions of the court and af- 
ter due deliberation, it is 

ORDERED, ADJUDGED and DECREED that the ITA Remand Determina- 
tion dated January 22, 1996 be, and it hereby is, affirmed. 
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(Slip Op. 97-56) 
RAUTARUUKKI OY, PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 93-09-00560-—AD 
Dated May 13, 1997 


JUDGMENT 


AQUILINO, JR., Judge: The court in slip op. 95-56,19CIT _ (1995), 
having denied plaintiffs motion for judgment on the agency record com- 
piled by the International Trade Administration, U.S. Department of 
Commerce (“ITA”) sub nom. Final Determination of Sales at Less Than 
Fair Value; Certain Cut-to-Length Carbon Steel Plate From Finland, 58 
Fed.Reg. 37,122 (July 9, 1993), amended, 58 Fed.Reg. 44,165 (Aug. 19, 
1993), and having granted a similar motion by seven U.S. steel compa- 
nies to the extent of aremand to the agency to recalculate the margin of 
dumping based upon Finland’s “turn-over” tax; and the court having 
now received the results of the remand; and no party having contested 
or otherwise commented on those results; Now, therefore, in conformity 
with the aforesaid decision of the court and after due deliberation, it is 

ORDERED, ADJUDGED and DECREED that the ITA Remand Determina- 
tion filed herein be, and it hereby is, affirmed. 


(Slip Op. 97-57) 


TORRINGTON CO., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED 
STATES, DEFENDANT, AND NMB SINGAPORE LTD., PELMEC INDUSTRIES 
(PTE.) Lrp. AND NMB CorpP, DEFENDANT-INTERVENORS AND PLAINTIFFS 


Consolidated Court No. 95-03-00351 


Plaintiff and defendant-intervenor, The Torrington Company (“Torrington”), moves 
pursuant to Rule 56.2 of the Rules of this Court for judgment upon the agency record, chal- 
lenging certain aspects of the final determination of the Department of Commerce, Inter- 
national Trade Administration (“Commerce”), entitled Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, et al.; Final Results of An- 
tidumping Duty Administrative Reviews, Partial Termination of Administrative Reviews, 
and Revocation in Part of Antidumping Duty Orders (“Final Results”), 60 Fed. Reg. 10,900 
(1995). Specifically, Torrington alleges that Commerce erred in: (1) accepting reporting of 
NMB Singapore Ltd., Pelmec Industries (Pte.) Ltd. and NMB Corporation (collectively 
“NMB”) of home market and U.S. billing adjustments and discounts; and (2) relying on 
NMB’s air and ocean freight expenses reported on a commingled basis. 

Defendant-intervenor and plaintiff NMB claims Commerce erred by including research 
and development (“R&D”) expenses related to non-scope merchandise in the calculation 
of cost of production and constructed value and by failing to allocate R&D expenses of Mi- 
nebea Co., Ltd. (“Minebea Japan”) over total consolidated cost of sales. 

Held: Torrington’s motion for judgment on the agency record is denied. NMB’s motion 
for judgment on the agency record is granted to the extent that this case is remanded to 
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Commerce to allocate Minebea Japan’s R&D expenses over total consolidated cost of 
sales. 

{Plaintiff and defendant-intervenor Torrington’s motion is denied. Defendant-interve- 
nor and plaintiff NMB’s motion is granted in part and denied in part. ] 


(Dated May 14, 1997) 


Stewart and Stewart (Terence P Stewart, James R. Cannon, Jr., Amy S. Dwyer, Olufemi 
Areola and Timothy C. Brightbill) for plaintiff and defendant-intervenor The Torrington 
Company. 

White & Case (Walter J. Spak, William J. Clinton and David E. Bond) for NMB Singa- 
pore Ltd., Pelmec Industries (Pte.) Ltd. and NMB Corporation 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Michelle K. Behaylo, Stacy J. Ettinger and Dean A. Pinkert, Attorney-Advisors, 
Office of the Chief Counsel for Import Administration, U.S. Department of Commerce, for 
defendant 


OPINION 

TSOUCALAS, Senior Judge: Plaintiff and defendant-intervenor The 
Torrington Company (“Torrington”) moves this Court pursuant to Rule 
56.2 of the Rules of this Court for judgment on the agency record chal- 
lenging aspects of the final determination of the Department of Com- 
merce, International Trade Administration (“Commerce”), of the 
fourth administrative review of antifriction bearings (“AFBs”) from 
Singapore, entitled Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, et al.; Final Results of Anti- 
dumping Duty Administrative Reviews, Partial Termination of Admin- 


istrative Reviews, and Revocation in Part of Antidumping Duty Orders 
(“Final Results”), 60 Fed. Reg. 10,900 (1995). Defendant-intervenors 
and plaintiffs NMB Singapore Ltd., Pelmec Industries (Pte.) Ltd. and 
NMB Corporation (collectively “NMB”) oppose Torrington’s motion 
and also challenge Commerce’s fourth administrative review of AFBs 
from Singapore. 


BACKGROUND 

On May 15, 1989, Commerce published the antidumping duty orders 
on AFBs from Singapore. See Antidumping Duty Order of Sales at Less 
Than Fair Value: Ball Bearings and Parts Thereof From Singapore, 54 
Fed. Reg. 20,907 (1989). The fourth administrative review encompasses 
imports of AFBs entered during the period of May 1, 1992 through April 
30, 1993. The present consolidated action concerns imports from Singa- 
pore. 

On February 28, 1994, Commerce published the preliminary results 
of the fourth administrative review. See Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Germa- 
ny, Italy, Japan, Singapore, Sweden, Thailand, and the United King- 
dom; Preliminary Results of Antidumping Duty Administrative 
Reviews, Partial Termination of Administrative Reviews, and Notice of 
Intent To Revoke Orders (in Part), 59 Fed. Reg. 9,463 (1994). On Febru- 
ary 28, 1995, Commerce published the Final Results at issue. See Final 
Results, 60 Fed. Reg. at 10,900. 
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Torrington contests the following actions of Commerce: (1) accepting 
reporting of NMB of home market and U.S. billing adjustments and dis- 
counts; and (2) relying on NMB’s air and ocean freight expenses re- 
ported on a commingled basis. 

NMB claims that Commerce erred by including research and develop- 
ment (“R&D”) expenses related to non-scope merchandise in the cal- 
culation of cost of production and constructed value and by failing to 
allocate R&D expenses of Minebea Co., Ltd. (“Minebea Japan”) over to- 
tal consolidated cost of sales. 

On May 3, 1995, the Court granted Torrington’s motion for a prelimi- 
nary injunction enjoining the liquidation of the subject entries for the 
duration of this litigation. 

DISCUSSION 

The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial ev- 
idence is “more than a mere scintilla. It means such relevant evidence as 
a reasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Billing Adjustments and Discounts: 

Torrington contests Commerce’s acceptance of NMB’s reporting of 
various billing adjustments on U.S. and home market sales. Torrington 
alleges that the billing adjustments reported do not accurately reflect 
U.S. and home market sales because a variety of the adjustments may 
have been made as much as five years or more after the sales under re- 
view. Torrington stresses that because verification did not occur until 
December 1993 and January 1994, Commerce could have verified 
whether additional billing adjustments were made after June 1993.! Ac- 
cording to Torrington, Commerce had an obligation to investigate 
whether the submitted prices should have been relied upon in light of 
the fact that NMB’s reported sales prices may be changed for a period of 
five years or more after the period under review. Torrington’s Mem. 
Supp. Mot. J. Agency R. at 11-14. 

Torrington further argues that Commerce’s treatment of NMB’s bill- 
ing adjustments was inconsistent with its treatment of other post-sale 
price adjustments (“PSPAs”). Torrington explains that while Com- 


1 NMB stated in its supplemental questionnaire response that only “sales adjustments through the end of June 1993 
were traced to original sales.” Response of NMB to Supplemental Questionnaire, PR. Doc. No. 35, at 7, Torrington’s 
App., Tab B. 
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merce generally requires PSPAs to be tied directly to the sales under 
consideration, in this instance, Commerce relied on prices based on bill- 
ing adjustments that may have occurred up to five years after the origi- 
nal sales. To avoid the use of strategies intended to reduce antidumping 
duty liability, Torrington asserts that Commerce should have at least 
disallowed favorable adjustments to U.S. and home market prices. Tor- 
rington requests a remand for Commerce either to disregard all of the 
U.S. and home market sales information reported by NMB or to apply 
best information available (“BIA”) with respect to reported billing ad- 
justments. Jd. at 14-16. 

Commerce counters that it was not required to resort to BIA with re- 
spect to NMB’s billing adjustments because NMB submitted a complete 
and accurate response to Commerce’s request for information. Def.’s 
Partial Opp’n to Mots. J. Agency R. at 4. Commerce further responds 
that Torrington failed to exhaust its administrative remedies regarding 
its contention that Commerce should have disregarded NMB’s entire 
U.S. and home market sales database. Commerce contends that at the 
administrative level Torrington only asserted that Commerce should 
have used partial BIA for NMB’s billing adjustments and never ques- 
tioned the reliability of NMB’s entire home market and US. sales data- 
base. Id. at 5-7. 

In the alternative, Commerce maintains that Torrington’s concerns 
regarding NMB’s billing adjustments and sales database are not war- 
ranted as they are based on speculation and conjecture rather than re- 
cord evidence. Commerce argues that it was unlikely that any 
significant quantity of billing adjustments relating to sales during the 
period of review occurred after the period covered by the response, and 
that any possible additional adjustments could serve either to decrease 
or increase the margins. Commerce further states that it accepted and 
verified the accuracy of NMB’s database after concluding it was not pos- 
sible for NMB to report billing adjustments that had not yet occurred by 
the time of the deadline for filing a questionnaire response. Commerce 
defends its need for setting deadlines and states that, given the neces- 
sary time constraints, NMB’s reporting of its billing adjustments and 
U.S. and home market sales was complete. Id. at 7-9. 

Defendant-intervenor and plaintiff NMB asserts that in accordance 
with Commerce’s instructions, it reported billing adjustments on a 
transaction-specific basis. NMB insists that Commerce’s on-site thor- 
ough verification revealed only one minor discrepancy. NMB further 
maintains that billing adjustments by definition occur after sales are 
made and, therefore, should be considered part of the original sales 
transactions regardless of when they are made. NMB’s Opp’n to Mot. J. 
Agency R. at 3-6. 

In rebuttal, Torrington argues that emphasizing the lack of discrep- 
ancies found at verification misses the point that Commerce failed to in- 
vestigate further the potential for billing adjustments to occur several 
years after the original sales. In so doing, Torrington alleges that Com- 
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merce abdicated its responsibilities under the antidumping statute. 
Torrington’s Reply to Opp’n to Mot. J. Agency R. at 6. 

Commerce explained its treatment of NMB’s home market and U.S. 
billing adjustments in the Final Results as follows: 


The reporting of all HM [home market] billing adjustments during 
the POR [period of review] was not possible because the billing ad- 
justments had not yet occurred by the deadline for filing the re- 
sponse. We verified NMB/Pelmec Singapore’s reported billing 
adjustments and found them to be reported in accordance with our 
questionnaire instructions, and therefore have accepted the billing 
adjustments as reported. 


We verified quantity and billing adjustments in the United Sta- 
tes. We found that quantity and billing adjustments were properly 
reported, with one exception. At verification, we discovered a dis- 
crepancy regarding a relatively small billing adjustment. However, 
because the discrepancy involved was an isolated incident, we have 
accepted NMB/Pelmec’s quantity and billing adjustments as re- 
ported. 

Final Results, 60 Fed. Reg. at 10,929. 

Commerce’s acceptance of NMB’s billing adjustments on U.S. and 
home market sales was adequately supported by the record and law. 
Commerce did not abdicate any of its responsibilities under the statue as 
it fully verified the accuracy of NMB’s reporting. See NMB Thailand & 
NMB Singapore U.S. Sales Verification Report, PR. Doc. No. 41, at 3, 
Torrington’s App., Tab B. Torrington’s suggestion that Commerce 
should have asked for further information regarding billing adjust- 
ments occurring between the date the questionnaire responses were 
due and verification would create new burdens on Commerce that are 
not required by the statute. “Congress has imposed strict statutory 
deadlines upon Commerce in antidumping investigations.” Empresa 
Nacional Siderurgica, S.A. v. United States,19 CIT _—_,_—_s, B80 F. 
Supp. 876, 879 (1995) (citing 19 U.S.C. § 1673d(a)). Torrington’s propos- 
al creates a burden on Commerce not mandated by the statute. While 
Commerce certainly possesses the discretion to request further infor- 
mation from respondents pursuant to 19 C.FR. § 353.31(b) (1995), re- 
quiring Commerce to constantly request further information from 
respondents will unnecessarily prolong the process of investigation. 

In addition, an examination of NMB’s supplemental questionnaire 
appendix containing a debit/credit matching detail list indicates that 
while billing adjustments did occur after the sales, more often than not, 
the billing adjustments occurred within one year of the sales. See Re- 
sponse of NMB to Supplemental Questionnaire, PR. Doc. No. 35, Attach. 
5, Torrington’s App., Tab B. After examining the hundreds of sales re- 
ported by NMB, the Court located only seven instances of more than a 
three year discrepancy between sales and adjustments. Jd. These minor 
deviations were not enough to call into question the accuracy of all of the 
sales information reported by NMB. 
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Finally, Torrington’s proposed solution would only address billing ad- 
justments granted within two years of the original sales. Torrington 
stresses the possibility of adjustments occurring five years after the 
sales, yet requiring Commerce to further investigate sales in between 
the time questionnaire responses were due and verification would only 
have revealed adjustments that possibly occurred within two years after 
the period of review sales. Basically, investigating transactions for 
another six months would not have increased the reliability of the inves- 


tigation to such an extent as to justify imposing this extra burden on 
Commerce.” 


2. Air and Ocean Freight Expenses: 


Torrington contends that Commerce erred in accepting NMB’s re- 
ported air and ocean freight expenses on a commingled basis. According 
to Torrington, NMB failed to comply with questionnaire instructions to 
report air and ocean freight expenses on “a per unit and transaction-by- 
transaction basis.” Torrington’s Mem. Supp. Mot. J. Agency R. at 16. 

Torrington also points out that NMB did not separate air freight ex- 
penses from ocean freight expenses on a customer-specific basis in spite 
of a request from Commerce to do so in a deficiency letter. Torrington 
challenges NMB’s claim and Commerce’s final determination that 
NMB could not link each shipment to individual US. sales. Torrington 
argues that Commerce’s verification of NMB’s response revealed that 
sales could be linked to shipments and, therefore, Commerce’s accep- 
tance of NMB’s reporting methodology was not supported by the record. 
Torrington requests a remand requiring Commerce to resort to BIA. Id. 
at 16-18. 

Commerce counters that it properly accepted NMB’s reported air and 
ocean freight expenses once it recognized that in exporter’s sales price 
(“ESP”) transactions, there is often no direct link between specific ship- 
ments and individual sales. Commerce maintains that none of the docu- 
ments cited by Torrington establishes a direct link between a specific 
shipment and an individual sale. Commerce concludes that because it 
determined that NMB’s methodology was reasonable and representa- 
tive, resorting to BIA would not have been appropriate. Def.’s Partial 
Opp’n to Mots. J. Agency R. at 10-12. NMB essentially agrees with the 
arguments advanced by Commerce. NMB’s Opp’n to Mot. J. Agency R. 
at 6-7. 

In the Final Results, Commerce stated the following reason for ac- 
cepting NMB’s reporting of air and ocean freight expenses: 


In the case of ESP transactions made by NMB/Pelmec, there is 
often no direct link between shipments and resales. Therefore, be- 
cause we verified NMB/Pelmec’s air and ocean freight expenses and 


cause the Court has determined that Commerce’s acceptance of NMB’s billing adjustments was consistent with 
t necessary to address either Torrington’s concerns regarding the validity of all of NMB’s home market and 
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found them to have been reasonably allocated, we have accepted 
NMB/Pelmec’s freight expense calculations. 
60 Fed. Reg. at 10,942. 

This Court has previously acknowledged Commerce’s authority un- 
der certain circumstances to accept averages rather than transaction- 
specific data as long as the methodology chosen by a respondent is 
reasonable and supported by information contained in the administra- 
tive record. See Torrington Co. v. United States, 17 CIT 967, 972, 832 F. 
Supp. 405, 410 (1993). The “key issue is that [Commerce] must closely 
examine the proposed methodology and make a determination that it is 
reasonable and representative.” Jd. Commerce “cannot simply accept a 
respondent’s methodology without investigation.” Jd. 

In INA Walzlager Schaeffler KG v. United States,21 CIT __, ce 
Slip Op. 97-12, at 49-51 (Feb. 3, 1997), the Court upheld Commerce’s 
decision to accept a respondent’s sample methodology after determin- 
ing that Commerce had adequately verified that the samples were repre- 
sentative of the incurred freight costs. Thus, the issue in the case at bar 
is whether Commerce properly verified that the information reported 
by NMB was reasonable and representative of air and ocean freight ex- 
penses. 

NMB responded to Commerce’s request for information regarding 
ocean freight in its questionnaire as follows: 


NMB Singapore and Pelmec Singapore separately contract with 


freight forwarders which pick up the subject merchandise from the 
factory, deliver it to the port and arrange for brokerage, handling 
and ocean freight. The freight forwarders send a single invoice 
which covers all of the charges for freight from factory to port, bro- 
kerage and handling, and ocean freight. It would be extremely diffi- 
cult to segregate and report each of these expenses. Consequently, 
ocean freight includes domestic brokera age e and handling * * * and 
freight from factory to port of export * 
Section B Questionnaire Response, PR. Doc. No. 138, at 27-28, Torring- 
ton’s App., Tab B. In a supplemental request for information, Com- 
merce requested NMB to report air freight expenses and to “identify 
which sale to which customer, involved air freight.” Supplemental Ques- 
tionnaire, PR. Doc. No. 30, at 3, Torrington’s App., Tab B. In response, 
NMBstated: “In some cases, shipments of the subject merchandise from 
the factory to NMB Corp. were made by air. However, it [was] not pos- 
sible to link each shipment from the factory to individual U.S. sales for 
[the] purpose of reporting ocean freight in the U.S. sales listing.” Re- 
sponse of NMB to Supplemental Questionnaire, PR. Doc. No. 35, at 13, 
Torrington’s App., Tab B. 

An examination of the record supports Commerce’s decision to accept 
NMB’s reporting methodology. The documents cited by Torrington do 
not provide a means of linking individual sales to specific shipments. 
First, Torrington refers to NMB’s questionnaire response indicating 
that NMB computes the average time period during which merchandise 
remains in the warehouse on the basis of each sales invoice. See Section 
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B Questionnaire Response, PR. Doc. No. 13, at 40-41, Torrington’s 
App., Tab B. This information only provides a means of determining the 
average amount of time merchandise rests in the warehouse before re- 
sale to an unrelated customer. It does not link particular sales to particu- 
lar shipment costs. Torrington also points to NMB’s factory-specific 
inventory records to support its contention. These records reveal the in- 
ventory carrying costs of different sized roller bearings over periods of 
time. Id. at Attach. 24. Again, the Court does not view this document as 
evidence of a means of linking specific sales to specific shipments. 

Finally, Torrington cited Commerce’s verification of NMB’s ESP sa- 
les. Commerce described its ESP sales trace as follows: 

The sales trace consisted of two parts: the first involved documenta- 
tion tracing the purchase order to the shipment and the second in- 
volved documentation tracing the payment and flow of funds 
through NMB’s accounting system. 
NMB Thailand & NMB Singapore U.S. Sales Verification Report, PR. 
Doc. No 41, at 6, Torrington’s App., Tab B. Commerce further explained 
that it traced the purchase order to the invoice and then matched the 
documents to the customer name, part number, volume and price. The 
same information was then confirmed on the packing slip which served 
as verification of shipment. Jd. The second part of the analysis involved 
tracing the invoices to proof of payment by examining the check re- 
ceived from the customer. Jd. Again, the freight cost was not linked to 
the particular sale because it does not account for the fact that once mer- 
chandise reaches the U.S., it remains at NMB Corp.’s inventory before it 
is sold. See NMB’s Rebuttal Brief, PR. Doc. No. 56, at 7, Def.’s App., Ex. 
2. Thus, while it is possible to compute ocean and air freight expenses 
separately on a transaction-by-transaction basis for shipments from 
Singapore to NMB’s subsidiary in the U.S., it is not possible to then link 
the cost to the actual sale from the U.S. subsidiary’s inventory. See id. 
Basically, the stream of documents cited by Torrington, at most, pro- 
vides a mechanism for approximately matching shipments to sales. The 
documents do not, however, negate NMB’s assertion and Commerce’s 
final determination that “there is often no direct link between ship- 
ments and resales.” 60 Fed. Reg. at 10,942. 

Once Commerce determined that it could not link specific sales to spe- 
cific shipments, Commerce properly verified that the expenses were rea- 
sonably allocated. Jd. Commerce, therefore, satisfied its duty to 
investigate the methodology proposed by the respondent to determine 
whether it was “reasonable and representative.” Torrington, 17 CIT at 
972, 832 F. Supp. at 410. The Court affirms Commerce’s determination 
on this issue. 


3. NMB’s Research and Development Expenses: 

NMB contends that Commerce erred by including R&D expenses di- 
rectly related to non-subject merchandise in its calculations of cost of 
production and constructed value. NMB emphasizes that pursuant to 
the antidumping statute and governing regulations, Commerce may 
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only include in cost of production and constructed value, manufacturing 
costs and general expenses relating to the class or kind of merchandise 
subiect to the antidumping duty order. NMB maintains that because re- 
cord evidence demonstrated that the R&D expenses incurred by Mine- 
bea Japan related directly to non-subject merchandise, Commerce’s 
addition of these expenses to NMB/Pelmec Singapore’s cost of produc- 
tion and constructed value was inconsistent with law. NMB’s Mem. 
Supp. Mot. J. Agency R. at 11-13. 

In the alternative, NMB requests a remand for Commerce to allocate 
the expenses over Minebea Japan’s total consolidated cost of sales rath- 
er than over only a small portion of Minebea Japan’s operations. Jd. at 
14-15. 

Commerce responds that NMB failed to provide Commerce with rele- 
vant information about the distribution of R&D expenses to specific 
projects. Commerce further claims that NMB has failed to demonstrate 
to this Court that all of the R&D costs incurred by Minebea Japan were 
incurred with respect to non-subject merchandise. Def.’s Partial Opp’n 
to Mots. J. Agency R. at 21-22. 

Commerce consents to a remand, however, to recalculate NMB/Pel- 
mec’s cost of production and constructed value after allocating Minebea 
Japan’s R&D expenses over its total consolidated cost of sales, rather 
than over the subject merchandise. Jd. at 22-23. 

Torrington, defendant-intervenor, agrees with Commerce’s conclu- 
sion that NMB failed to demonstrate that the R&D expenses were not 
related to the subject merchandise. Torrington objects to a remand, 
however, claiming that NMB failed to request a reallocation of the R&D 
expenses at the administrative level. Torrington’s Opp’n to Mot. J. 
Agency R. at 4-12. 

In rebuttal, NMB argues that Commerce is not permitted by law to 
make an adverse assumption regarding the calculations of dumping 
margins without first requesting further information. NMB maintains 
that Commerce never provided NMB with a meaningful opportunity to 
explain the purpose for which Minebea Japan incurred the R&D ex- 
penses at issue. NMB’s Reply to Opp’n to Mot. J. Agency R. at 4-8. 

Commerce explained its treatment of NMB’s R&D expenses in the Fi- 
nal Results as follows: 


The Department agrees with Torrington’s argument that the re- 
spondent failed to demonstrate that the benefits of Minebea Ja- 
pan’s R&D efforts are limited to non-subject merchandise. 
NMB/Pelmec’s argument that the financial report only discusses 
R&D that relates to non-subject products is flawed. The same re- 
port discusses how the Minebea Group developed a new washing 
system for ball bearings that it intends to have installed in all their 
plants worldwide by the end of March 1993. Furthermore, we find 
irrelevant NMB/Pelmec’s argument that the list of current R&D 
projects that the Department reviewed did not contain R&D specifi- 
cally related to bearings. We verified through Minebea Japan’s fi- 
nancial statements that it amortizes the cost of its R&D over a 
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5-year period. Accordingly, the current list of R&D projects does not 

reflect the capitalized costs of prior year projects currently being 

expended as an operating cost. Therefore, it is appropriate to allo- 

cate R&D costs to NMB/Pelmec and we have included these ex- 

penses in the COP [cost of production] and CV [constructed value]. 
60 Fed. Reg. at 10,921. 

Minebea Japan’s annual report states that research and development 
expenses relate to future products and “are recorded as deferred re- 
search and development costs and amortized on a straight-line basis 
over five years.” 1992 Annual Report of Minebea Co., Lid., at 26, NMB’s 
App., Ex. 3. The annual report also explained that it plans to invest in 
the installation of new washing systems in its plants “worldwide” by the 
end of March 1993. Jd. at 11. These statements, combined with NMB’s 
failure to demonstrate that Minebea Japan’s R&D expenses are defi- 
nitely limited to non-subject merchandise, supports Commerce’s deci- 
sion to include these expenses in its cost of production and constructed 
value calculations. As the annual report indicates, however, these costs 
related to all of Minebea Japan’s production and, therefore, should have 
been allocated over Minebea Japan’s total consolidated cost of sales. 
The Court agrees with NMB and Commerce that a remand is necessary 
for Commerce to recalculate NMB’s cost of production and constructed 
value after allocating Minebea Japan’s R&D expenses over its total con- 
solidated cost of sales, rather than over only the subject merchandise. 


CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to 
Commerce to allow it to recompute NMB’s cost of production and 
constructed value after allocating Minebea Japan’s R&D expenses over 
its total consolidated cost of sales. Commerce is affirmed as to all other 
issues raised herein. 

The remand results are due within ninety (90) days of the date that 
this opinion is entered. Any comments or responses by the parties to the 
remand results are due within thirty (30) days thereafter. Any rebuttal 
comments are due within fifteen (15) days of the date the responses or 
comments are due. 
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AMERICAN SILICON ‘TECHNOLOGIES, ELKEM METALS Co. GLOBE 
METALLURGICAL, INC., AND SKW METALS & ALLOYS, INC., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND ELECTROSILEX BELO HORIZONTE, 
DEFENDANT-INTERVENOR 


Court No. 94—09-00555 


{Plaintiffs moved for judgment on the agency record challenging the final results of the 
first administrative review of the antidumping order on silicon metal from Brazil. Silicon 
Metal From Brazil; Final Results of Antidumping Duty Administrative Review, 59 Fed. 
Reg. 42,806 (1994). Plaintiffs requested the Court to remand the final results to the De- 
partment of Commerce based on eleven alleged errors. Defendant and defendant-interve- 
nor opposed the motion for judgment on the agency record but consented to a remand on 
eight issues. The Court remands the final results with respect to these eight consented 
issues and stays the remaining three issues pending the results of the remand. } 


(Dated May 15, 1997) 


Baker & Botts, L.L.P (William D. Kramer, Charles M. Darling, IV and Martin 
Schaefermeier) for Plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Shalom Brilliant) for De- 
fendant. 

Bishop & Wallace (Wayne S. Bishop) for Defendant-Intervenor. 


OPINION 


MusGRAVE, Judge: Plaintiffs, American Silicon Technologies, Elkem 
Metals Company, Glove Metallurgical, Inc., and SKW Metals & Alloys, 
Inc. (collectively “American Silicon”), moved for judgment upon the 
agency record contesting the final results of the first administrative re- 
view of the antidumping order on silicon metal from Brazil. Silicon Met- 
al From Brazil; Final Results of Antidumping Duty Administrative 
Review, 59 Fed. Reg. 42,806 (1994). American Silicon requested the 
Court to remand the final results to the Department of Commerce based 
on eleven alleged errors. Defendant, the U.S. Department of Commerce 
(“Commerce”) opposed the motion for judgment on the agency record 
but consented to a remand on eight issues. The Court remands the final 
results with respect to these eight consented issues and stays the re- 
maining three issues pending the results of the remand. The Court 
remands the following issues: (1) correct calculation of general selling 
and administrative (“GS&A”) expenses for Electrosilex Belo Horizonte 
(“Electrosilex”) for the month in question; (2) calculation of GS&A 
expenses using Electrosilex’s historical cost of manufacture (“COM”) 
data; (3) calculation of Companhia Ferroligas Minas Gerais-Minasligas’ 
(“Minasligas”) U.S. packing expenses removing the U.S. dollar ex- 
change rate; (4) calculation of IPI and ICMS taxes (Brazilian value add- 
ed taxes) Minasligas paid on imported electrodes removing the duty 
drawback adjustment; (5) recalculation of the interest rate for U.S. dol- 
lar receivables for Minasligas; (6) review of the calculated margin for 
Electrosilex that compared United States price (“USP”) to constructed 
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value (“CV”) for a month other than the month of shipment; (7) review 
of the use of projected costs rather than replacement costs in determin- 
ing Electrosilex’s CV; and (8) review of the adjustment of Minasligas’ in- 
terest expenses for “monetary correction of loans.” The following three 
issues are hereby stayed pending the results of the remand: 1) calcula- 
tion of dumping margins based upon sales during the review period in 
absence of shipment into the U.S.; 2) treatment of ICMS and IPI taxes 
for Companhia Brasilaira Carbureto de Calcio (“CBCC”) and Minasli- 
gas; and 3) use of information from Solvay do Brasil’s (“Solvay”) consoli- 
dated financial statements in calculating CBCC’S montly interest 
expenses. 


NOTE: Pursuant to the Court’s Procedures for Publication of Opinions and Orders the 
Court’s unpublished order entered on May 1, 1997 is being published by the Clerks’ Office 
as Slip Op. 97-59 on May 16, 1997. 


(Slip Op 97-59) 


INTERCARGO INSURANCE CoO., F/K/A AND INTERNATIONAL CARGO & SURETY 
Co., (SURETY FOR M. GENAUER), PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 92-09-00595 
(Dated May 1, 1997) 


ORDER 


MusGraVE, Judge: Upon reading defendant’s motion to dismiss; upon 
considering plaintiff's response thereto, if any, and other papers and 
proceedings had herein, it is hereby 

ORDERED that defendant’s motion is granted and this action is dis- 
missed. 
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